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POLICE POWER. 


[Continued.] 


Il. 
ADMINISTRATIVE ORDERS AND EXECUTION. 


RECAUTIONARY regulation cannot always afford adequate 
protection to public health and safety. Many acts must be 
prohibited altogether, irrespective of the personal qualifications of 
those who would undertake them; and the denial of permission to 
proceed obviously cannot guard against the perils which arise from 
natural conditions and human neglect. The exercise of the police 
power will therefore often take the form of absolute prohibition and 
of specific commands to take positive remedial action, or even of 
such action by governmental authorities. 

Here, as in precautionary regulation, the importance of expert 
judgment and of flexibility in the law induces the legislature to 
vest wide powers in administrative bodies. The discretion so vested 
may consist in the power to issue general regulations, supplementing 
the statute, and relating to designated acts or conditions wherever 
committed or’ existing within the area over which the administra- 
tive authority has jurisdiction. These general regulations may be 
unlimited as to time,’ or promulgated only for some temporary 
emergency.? In other instances the statute may itself condemn 
certain physical conditions, and vest in some administrative body 





1 State v. Speyer, infra, p. 344. 
2 Jew Ho » Williamson, infra, p. 341. 
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the power to direct the alterations to be made by specific orders in 
each individual case; * ‘or the board may be authorized to select the 
particular property, acts, or practices assumed to be hazardous, and 
direct such discontinuance or modification as it may judge neces- 
sary. Finally, the administration may be empowered to take ac- 
tion itself, forcibly interfering with person or property to apply 
the necessary remedy.® 7 


A. Necessity for Notice and Hearing. 


(t) General Regulations. — Where the persons affected by any 
regulation or order cannot be definitely known, the requirement 
that they must have notice and an opportunity to be heard before 
its issue would obviously defeat the exercise of the power vested. 
Accordingly the granting of such opportunity is not deemed a pre- 
requisite to the issue of regulations general in scope. In Belcher 2. 
Farrar ® it was held that the order of the board of health prohibiting 
the manufacture of kerosene within the town limits was not invali- 
dated by the fact that it was passed without first giving notice to 
those engaged in carrying on the trade. 

(2) Special Orders. — Often the order of the board will relate 
only to a named individual. The legislature may itself designate 
the objects or acts which it deems dangerous, and leave to the ad- 
ministrative body only the power to specify the remedial action 
to be taken in each particular case. Here there is no inherent reason 
why the individual concerned may not be given an opportunity 
to be heard. But here also)such opportunity is not deemed essen- 
tial to due process. 

The statute under consideration in Health Department v. Rector 
of Trinity Church ’ required that all houses of a certain description 
should “upon direction of the board of health” be supplied with 
water “‘in sufficient quantity’ at one or more places on each floor 
occupied by a family. The owner objected that the order of-the 
board was made without notice to him. But the court replied that 
the changes might have been orderec specifically by the legislature 








3 Health Department ». Trinity Church, in/r 

* Board of Health v. Copcutt, infra, p. 335 

5 North American Cold Storage Co. 9. Chicago, infra, p. 336. 
6 8 Allen (Mass.) 325 (186 

7 145 N. Y. 32 (1895). 
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without giving notice to persons to be affected thereby, and as- 
serted that the fact that the legislature had, chosen to delegate a 
certain portion of its powers to the board of health did not alter the 
principle. 

The order in this case, though relating to an individual piece of 
property, was not in the nature of an adjudication, requiring the 
ascertainment of facts from conflicting evidence, but was merely the 
declaration of the will of the governing authority, — the making of 
a special regulation to fill in the details of the statute, which by 
reason of the flexibility of its requirements may be regarded merely 
as an amalgam of separate statutes passed in respect to each mem- 
ber of the class to which its general provisions relate. The legisla- 
ture might have passed a special enactment for each tenement house 
in the state; so that the court was clearly justified in applying the 
same principle adopted with respect to regulations more general in 
scope. 

(3) Adjudications. — The administrative action to which a prop- 
erty owner objects may consist in a determination or adjudication 
that dangerous or unsanitary conditions exist, as well as a declaration 
of the remedial action deemed necessary. Where the property ad- 
mittedly falls within the ban of some administrative prohibition be- 
cause of certain characteristics inhering in all property of the same 
general nature or devoted to the same general purposes, we have 
merely an exercise of the general ordinance power already con- 
sidered. But when the owner denies that his estate is within the 
iniquitous class, and the administrative order involves a determi- 
nation of the dispute, or where it is based on conditions peculiar to 
the individual parcel, we have action commonly deemed to be of a 
judicial nature, where notice and an opportunity to be heard is sup- 
posed to be essential. But even here, the doctrine prevails that such 
notice and hearing may be dispensed with. 

In an action for penalties for violating the orders of a board of 
health relative to the destruction of a certain dam and a bill to en- 
join further violation,* it was held that the defendant had no ground 
of complaint merely because the order which decreed the destruc- 
tion of his particular piece of property was passed without notice 
and an opportunity to be heard. The same court refused to review 
the proceedings of the board by certiorari, on the ground that it 





8 Board of Health v. Copcutt, 140 N. Y. 12 (1893). 
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had the right to act “upon its own inspection and knowledge of 
the alleged nuisance,” and could obtain its information “from any 
source and in any way.” ® 

But in all these instances, the issue of some regulation or special 
order is in itself merely a threatened, not an actual, invasion of prop- 
erty right. Where it is not to be enforced without first giving the 
owner an opportunity to comply with its demands, he may reach 
the ear of some chancellor and urge other reasons for enjoining the 
enforcement of the administrative order, than that it was issued 
without granting him prior audience.” 

(4) Summary Execution. — Meanwhile, however, the danger 
which the administration sought to avert may already have ac- 
crued. In the removal or destruction of conditions dangerous to pub- 
lic health and safety, prompt action is often of the utmost necessity. 
The administration is therefore often authorized to remove or de- 
stroy property without even notifying the owner that any action is 
contemplated. Such summary execution is not improper merely 
because the owner had no prior opportunity to take action himself 
or to dissuade the board from acting.” 

In dismissing a bill seeking to enjoin health officials from destroy- 
ing certain poultry in cold storage without first giving the owner an 
opportunity to be heard as to its condition, the Supreme Court 
refers to the difficulty of guarding against the peril from unwhole- 
some conditions while the hearing is in progress, and holds that in 
matters relating to the destruction of food not fit for human use, the 
question whether the danger to the public health is such as to require 
the denial of this preliminary hearing is one for the reasonable dis- 
cretion of the legislature.” They held that this boundary had not 
been transgressed, in spite of the complainant’s plea that the denial 
of a hearing is unnecessary as to the condition of food in cold 
storage, which can do no harm until it is removed. 

The owner complained also that he was not permitted to carry 
on his ordinary business until he delivered the poultry claimed to be 
diseased. The point was waived in order to secure a decision simply 





9 People ex rel. Copcutt v. Board of Health, 140 N. Y. 1 (1893). 

10 See infra, “Judicial Review.” 

11 This power vested in administrative authorities is no greater than that exercised 
by individuals. A private individual may abate summarily a public nuisance by which 
he is specially aggrieved. See cases cited in Fields v. Stokely, 99 Pa. St. 306 (1882). 

2 North American Cold Storage Co. v. Chicago, 211 U. S. 306 (1908). 
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as to the omission of a hearing; but the court observed that such 
action would seem to have been arbitrary and wholly unnecessary. 
It would seem, however, that if authorized by the statute, it should 
be sustained. When the owner refuses to separate the bad from 
the good, adequate protection requires that he be prevented from 
distributing any of the products so intermingled. 

Thus it is established that the granting of an opportunity to be 
heard is not a prerequisite of the validity of administrative action © 
in the exercise of the police power, whether it take the form of 
the issue of a general or special regulation, a determination that 
certain property constitutes a nuisance, or forcible destruction or 
removal. 

This power of summary administrative action without notice and 
an opportunity to be heard is sustained also with respect to the for- 
cible removal to a pest-house of a person infected with a contagious 
disease,"* and it seems, also, a person having the appearance or symp- 
toms of a contagious disease; '* the confinement to his home and 
quarantining of a person reasonably but erroneously believed to be 
infected with a contagious disease; * the seizure of samples of milk 
for purposes of analysis;’® the destruction of that found below 
standard,” and similar destruction of commercial fertilizers which, 
though innocuous, are equally impotent to do good, and therefore 
valueless for commercial purposes;?* the seizure of intoxicating 
liquor kept and intended for unlawful use,!® and of property deemed 
unsuitable for any righteous purpose, such as gambling instru- 
ments; 2° and the removal and incidental destruction of articles 
which, though capable of lawful use, are actually employed for 





3 Haverty v. Bass, 66 Me. 71 (1876). 

4 Brown v. Purdy, 8 N. Y. St. Reporter 143 (1886), (semble). 

45 Beeks v. Dickinson County ef al., 131 Ia. 244 (1906); Valentine ». Englewood, 76 
N. J. L. 509 (1908). 

16 Commonwealth »v. Carter, 132 Mass. 12 (1882). 

17 Deems »v. Baltimore, 80 Md. 164 (1894). 

18 Patapsco Guano Co. v. Board of Agriculture, 171 U. S. 345 (1898). Cf. Buttfield 
v. Stranahan, 192 U. S. 470 (1904), for similar action by federal authorities under the 
power to exclude imports from foreign countries. 

19 State v. O’Neil, 58 Vt. 140, 161 (1885). 

20 J. B. Mullen & Co. v. Mosley, 13 Idaho 457°(1907), Police Commissioners ». Wag- 
ner, 93 Md. 182 (rgo01), and cases cited in the opinion. Contra, Lowry v. Rainwater, 70 
Mo. 152 (1879): “The vices which acts authorizing these summary proceedings pro- 
pose to eradicate are inconsiderable in comparison with the value of the constitutional 
guarantees which secure to the citizen his liberty and his property.” 

22 
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illegal purposes in such a manner that their forcible removal is the 
only method of terminating promptly a continuing and persisting 
violation of the law, effected without the aid of renewed or repeated 
activity of any human agency.” 

In the Supreme Court the power of summary removal of articles 
so violating the law is confined to those of trifling value.” This 
limitation prevents the exercise of summary administrative action 
to secure the seizure and sale of teams employed unlawfully in cutting 
timber on public lands,” and of boats or vessels used by one person 
in interfering with oysters or other shell-fish belonging to another.” 
It is held that judicial proceedings are always necessary where the 
sale and not the destruction of property is to be effected. The courts 
sanction the summary removal of wooden roofs and buildings con- 
structed in defiance of the building laws;* but reasonable care must 
be taken to preserve the materials for the owner.” In the cases re- 
lating to buildings, notice to'the owner preceded the abatement by 
the administration; but in the Indiana decision it was declared that 
buildings erected in violation of the building laws are public nui- 
sances, and that public nuisances may be abated without notice. 


B. Judicial Review. 


Though administrative action is not deemed improper merely on 
the ground that notice and an opportunity to be heard are absolutely 
essential, the validity of orders issued or of action taken may be 
questioned in judicial proceedings of various kinds. 

Where theofficers have already accomplished their object by direct 
physical invasion of property, judicial redress is necessarily limited 
to a suit for damages. If, however, the administrative action con- 
sists only in a threatened invasion or in an order to the owner to take 
action himself, the courts are open to receive his motion for a bill of 
injunction. If under the statute the administration sues for the ex- 





21 Lawton v. Steele, 119 N. Y. 226 (1890). Contra, Ieck v. Anderson, 57 Cal. 251 
(1881). 

2 Lawton ». Steele, 152 U. S. 133 (1894). 

% Dunn v. Burleigh, 62 Me. 24 (1873). 

% Colon v. Lisk, 153 N. Y. 188 (1897). 

% King v. Davenport, 98 Ill. 305 (1881); Hine ». New Haven, 40 Conn. 478 (1873); 
Baumgarten v. Hasty, 100 Ind. 575 (1885). 

% Eichenlaub v. St. Joseph, 113 Mo. 395 (1892). 
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pense of executing its order after its non-observance by the owner, 
his defense may question the propriety of the steps taken. And the 
same privilege obtains where the administration itself calls upon the 
court for aid in enforcing its decree, or to punish the owner for 
disobedience. 

In all these instances, the possibility of raising the question is 
manifest. The problem is to discover what respect the courts will 
pay to the expressed opinion of the administration. How far will 
they annul or revise the administrative requirements? 

The language of some opinions has seemed to indicate that the 
courts will not question the administrative determination that cer- 
tain conditions constitute a nuisance.2” But-against any possible 
contention of such finality or conclusiveness stands the well-nigh 





27 In Kennedy v. Board of Health, 2 Pa. St. 366 (1845), the court excluded evidence 
as to the cause of a nuisance in an action for the expense of its abatement, and declared: 
“Tt is not easy to perceive the relevancy of such evidence, unless it was intended to 
show by it, that there was in reality no nuisance to be removed. But this latter could 
not be proved, for the act of Assembly on the subject makes the order of the board 
conclusive, and expressly enacts that the fact of the nuisance shall not be inquired into. 
The board decided that the nuisance existed on the lot of the defendant, and the fact 
being so determined, it made no difference from what cause it arose.” But in this 
case the owner did not deny the existence of the nuisance, but tendered his evidence to 
show that it was caused by others, who should bear the expense of abatement. 

In St. Louis ». Stern, 3 Mo. App. 48 (1876), a prosecution for failure to abate a 
nuisance, the court observed: “When the Legislature delegates to certain municipal 
agents a general power to provide for the preservation of the public health by the 
removal of nuisances, an adjudication by such agents upon the fact of a nuisance ex- 
isting within their local jurisdiction is conclusive.” But the qualification was added: 
“At least, in every case, where the subject matter comes within the classifications of 
prima facie nuisances, and nuisances per se.” 

In Green v. The Mayor, 6 Ga. 1 (1849), the court declined to review on certiorari 
the validity of an ordinance prohibiting the growing of rice, saying that the judgment 
of the Council upon the question of nuisance was “conclusive evidence of that fact.’’ 
“Legislative bodies judge of the exigency upon which their laws are founded; and 
when they speak, their judgment is implied in the law itself.” The language used is 
broad enough to forbid judicial review in whatever proceeding the question arises; 
but from subsequent decisions in the same jurisdiction, it is clear that the doctrine 
is not applied to proceedings other than those which seek to prevent the administration 
from executing its determination. Mayor v. Mitchell, 79 Ga. 807 (1887); Mayor ». 
Mulligan, 95 Ga. 323 (1893); Western & Atlantic R. R. Co. v. Atlanta, 113 Ga. 
537 (1901). Moreover, Green ». The Mayor is rested on the authority of Martin ». 
Mott, 12 Wheat. (U. S.) 19, which principle, says the court, “ applies with greater. 
force to the law-making power itself, than to any single officer of the Government.” 
But in Martin v. Mott the determination declared conclusive related to the necessity 
of calling forth the militia, the exercise of a high executive prerogative, with which 
the courts never interfere. 
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universal authority.* The decisions which overrule the objection 
that the administrative action was taken without granting an oppor- 
tunity to be heard insist that this ruling is possible only because the 
administrative determination cannot be conclusive upon the owner, 
and that a hearing on the disputed question may later be obtained 
in judicial proceedings.” 

But though the courts cling tenaciously to the right to review, 
they announce repeatedly that respect is due to the opinion of the 
administration. In Commonwealth v. Patch *®® the court declared 
that in the absence of evidence to the contrary, it would assume that 
the by-law prohibiting the keeping of swine in particular parts of 
the city was reasonable. Likewise, in an action to restrain the land- 
ing of persons infected with cholera, Judge Cullen declared that the 
question “‘is one resting in the discretion of the health officer, as is 
also the selection of an appropriate site for the landing; and in the 
absence of an abuse of discretion, his decision in this respect will 
not be interfered with by the courts.” * 





8 In a bill to enjoin the destruction of a dock declared to be a nuisance, Mr. Justice 
Miller declared: “It is a doctrine not to be tolerated in this country that a municipal 
corporation, without any general laws either of the city or the state, within which a 
given structure can be shown to be a nuisance, can, by its mere declaration that it is 
one, subject it to removal by any person supposed to be aggrieved, or even by the city 
itself. This would place every house, every business, and all the property of the city, 
at the uncontrolled will of the temporary local authorities.” Yates ». Milwaukee, 10 
Wall. (U. S.) 497 (1870). 

In Hutton v. Camden, 39 N. J. L. 122 (1876), the court held that it was error to ex- 
clude evidence of the condition of the premises in a suit by the board of health for the 
expense of abating what they had declared tobe a nuisance. “The authority to decide 
when a nuisance exists, is an authority to find facts, to estimate their force, and to 
apply rules of law to the case thus made. . . . The finding of a sanitary committee, or 
of a municipal council, or of any body of a similar kind, can have no effect whatever, 
for any purpose, upon the ultimate disposition of matters of this kind. . . . The 
question of nuisance can conclusively be decided, for all legal uses, by the established 
courts of law or equity alone, and the resolutions of officers, or of boards organized by 
force of municipal charters, cannot, to any degree, control such decision.” 

29 “Tf the decisions of these boards were «final and conclusive, even after a hear- 
ing, the citizen would in many cases, hold his property subject to the judgments of men 
holding ephemeral positions in municipal bodies and boards of health, frequently 
uneducated and generally unfitted to discharge grave judicial functions. Boards of 
health under the acts referred to cannot, as to any existing state of facts, by their 
determination make that a nuisance which is not in fact a nuisance. . . . It is the actual 
existence of a nuisance which gives them jurisdiction to act.” People v. Board of 
Health, 142 N. Y. 1, supra. Cf. North American Cold Storage Co. v. Chicago, 211 
U. S. 306, supra. 30 97 Mass. 221 (1867). 

81 Young v. Flower, 22 N. Y. Supp. 332 (1893). But the declaration was qualified by 
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Where an owner has refused to avail himself of an opportunity to 
present before the administrative board his objections to their con- 
templated action, he may find himself subsequently precluded from 
questioning the reasonableness of the action taken. In Metropolitan 
Board of Health v. Heister * suits by the board to recover penalties 
for the violation of their orders were joined with bills by the owner 
to restrain their enforcement. The preliminary order to desist from 
slaughtering was made without notice; but the board directed that 
it should not be executed until notice served and an opportunity to 
be heard. The owner declined to present his case before the board; 
and the court holds, without citation of authority, that “he cannot 
now complain that their judgment upon the facts is held to be con- 
clusive against him.” * 

_ Judicial review in the particular instance is obviously unnecessary 
when the thing prohibited falls within the class of primé facie nui- 
sances or nuisances per se,** or when the question of the rightfulness 
of the administrative determination is already res adjudicata be- 
tween the parties.® 

There are indications that an administrative determination sanc- 
tioning an act will receive greater judicial respect than a finding of 
condemnation.® But no such doctrine prevails as a general princi- 





the assertion that the emergency must actually exist, of which the officer is not the sole 
judge, and that the act done must be fairly and reasonably appropriate for the emer- 
gency that has arisen. 

In another bill to enjoin the enforcement of a quarantine regulation, where the court 
found conflicting evidence as to the presence of the bubonic plague, it declared that 
although it was of the opinion that the plague did not exist in San Francisco, it felt 
that where there was the slightest doubt, the decision of the board should be sustained. 
Jew Ho ». Williamson, 103 Fed. 10 (1900). 

In sustaining an ordinance prohibiting further burial in cemeteries within the city 
limits, Mr. Justice Holmes observed that the legislation should not be overthrown 
merely because the opinion of the court as to the reality of the danger from the prohibited 
act differs from that of those who passed the ordinance. Laurel Hill Cemetery v. San 
Francisco, 216 U. S. 358 (1910). 

% 37 N. Y. 661 (1868). 

% The authority of the case is weakened by the fact that the court below, though it 
found for the owner, had determined as a fact that the business of slaughtering within 
the city was dangerous to health. The refusal to litigate the question before the board 
was based on the contention of their want of power over the subject matter. 

% St. Louis v. Stern, supra, p. 339. 

% Wheeler ef al. v. City of Aberdeen ef al., 87 Pac. 1061 (Wash. 1906). 

86 White v. Kenney, 157 Mass. 12 (1892). In dismissing a bill to enjoin the erection 
of a stable for which a license to erect had been granted after a hearing by the board 
of health, the court excluded evidence as to the probable effect of the erection, saying 
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ple. In Garrett v. State *’ it is held that a board of health has no 
authority to license the manufacture of fertilizers in such a way as 
to create what the court deems a public nuisance; and in Pennsyl- 
vania R. R. Co. v. Angel ** the company was restrained from con- 
ducting what the court declared to be a nuisance, although this use 
of its property was authorized by the legislature and was necessary 
to the conduct of its business.*® 

The abatement of a nuisance is often no more of a deprivation to 
the owner than is its continuance to his neighbors. There seems no 
good reason why they should be denied the judicial hearing accorded 
to him. But a license would properly be a bar to a criminal prose- 
cution for conducting the alleged nuisance; and it seems that after 
express permission, the alleged nuisance can be abated only by judi- 
cial proceedings.” 

Even where the court agrees with the administration that a nui- 
sance exists, they exercise the right to decide whether the abate- 
ment ordered or undertaken is proper and necessary.“ Where a court 
agreed with the board that a building condemned was unfit for habi- 
tation, it declined to sanction the demolition ordered, in the absence 
of evidence that it could be made fit for habitation, and, even if 
that were established, unless it should appear that health was en- 


dangered by the existence and not merely the use of the building.” 
And it has been held that a jury may on appeal from an order of a 
board of health prohibiting slaughtering on certain premises, permit 
the business to be carried on under such restrictions that the prem- 
ises will be at all times kept neat and clean, where it appears that 
this can be done.* 





that the statute gave the determination of the question to the board of health, and 
implied that the courts could not restrain any erection authorized by them. 

87 49 N. J. L..94 (1886). ; 

88 41 N. J. Eq. 316 (1886). This is obviously the proper rule where conditions have 
altered since the license was granted. Fertilizing Co. v.. Hyde Park, 97 U. S. 659 (1878). 
If a city itself maintains what the courts decide to be a nuisance, it may be enjoined, 
Shreck v. Village of Coeur d’Alene, 87 Pac. 1001 (Idaho, 1906); or held responsible in 
damages, Murray v. City of Butte, 35 Mont. 161 (1907). 

89 This position is also discussed at length in Cogswell ». New York, etc. R. R. Co., 
103 N. Y. 10 (1886). A 

40 Everett v. Marquette, 53 Mich. 450 (1884). 

4 Weil v. Record, 24 N. J. Eq. 169 (1873); Babcock v. Buffalo, 56 N. Y. 268 (1874) 
(injunction issued against filling up a canal, where nuisance could be abated by cleaning 
it out). 

# Health Department v. Dassori, 81 N. Y. St. Reporter (47 N. Y. Supp.) 641 (1897). 

# Sawyer v. State Board of Health, 125 Mass. 182 (1878). 
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‘ The same doctrine prevails as to other exercises of the police 
power than the abatement of nuisances. The existence of condi- 
tions to be remedied is not in itself a justification for the action taken 
or ordered. In Jew Ho »v. Williamson,“ where the court conceded 
the presence of the plague, it examined the provisions of the quar- 
antine regulations, and enjoined them as unreasonable and beyond 
the necessities of the situation.” Similarly in the Trinity Church 
case,** where the statute directed the installation of water service in 
tenement houses, vesting in the administration discretion to deter- 
mine the extent of alteration, the court in its discussion laid down 
the boundaries within which the discretion might be exercised. 
The amount of expenditure required must be reasonable, and the 
improvement itself reasonable, considered with reference to the ob- 
ject to be attained, — of which the courts must within the proper 
limits be the judges. 

The opinion says also that no punishment or penalties could be 
enforced against the defendant without a trial in which he could 
show that he did not violate the statute or the order of the board, 
or that his house was not a tenement house within the provisions of 
the act.- It would seem that both might also be shown in the suit 
to recover the expense of making the improvement; for the former 
would go to the question of reasonableness, and the latter to the 
jurisdiction of the board. 

In considering the exercise of judicial review we must distinguish 
between the power merely to annul, and the capacity to amend or 
revise. Where there is involved the validity of a regulation gen- 
eral in scope, whether the question arise in a suit for a penalty or 
for the expense of administrative enforcement, or in a bill to enforce 
compliance or to restrain execution,the court in disapproving of the’ 
regulation or of one of its separable provisions, must limit itself to 
the declaration that it is null. It cannot make a new regulation. 





“4 Supra, p. 341. 

4 Not over nine persons were supposed to have died from the disease and no living 
persons were known to have contracted it. Yet the regulations isolated twelve blocks 
containing twelve thousand inhabitants, permitting free intercourse between all per- 
sons within the area, but forbidding all ingress or egress. Such regulations, thought the 
court, would tend to spread rather than to restrict the disease. A Chinese grocer 
complained because his trade was interfered with. An additional reason for granting 
the injunction was found in the fact that the regulations appeared to be enforced onl 
against the Chinese. 

“© Supra, p. 334. 
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It is subject to the same incapacity in all suits for a penalty, whether 
the order be general or special. Where, however, the order is special, 
relating only to an individual case, whether based on circumstances 
peculiar to that case, or on the contention that it falls within some 
more general ruling, the court may enjoin or enforce it, either in 
whole or in part. If the suit is for the expense of administrative 
enforcement, the claim may be disallowed in whole or in part. 

An administrative order may be declared invalid either because 
the court deems it improper to vest so wide a discretion in an ad- 
ministrative body,*’ or because the action taken transcends the 
delegation.*® Nor will it necessarily save an administrative regula- 
tion to establish that the statutory warrant is manifest and that the 
power delegated is not legislative. For the courts maintain a firm 
control over the power even of the legislature to interfere with lib- 
erty and property under the guise of the police power. Many 
decisions, therefore, which declare invalid an administrative reg- 
ulation or order, proceed upon grounds equally applicable to the 
same provisions contained in legislative enactments.” 

The ground of invalidity usually alleged is that the order is un- 
reasonable. This may mean either that it would be an unwarranted 
interference by whomever exercised, or that the legislature did not 
mean to delegate authority to exercise power to this extent. The 
courts always assume that the legislature does not mean to dele- 
gate to an administrative body the power to do anything which in 
the opinion of the court is unreasonable. And they are more ready 
to predicate unreasonableness of the action of administrative bodies 
than of that of the legislature.* 





47 State ex rel. Adams v. Burdge et als., 95 Wis. 390 (1897). Here it was said that the 
provisions of the statute import and include an absolute delegation of the legislative 
power over the entire subject involved, and that the action of the board was legisla- 
tive and not administrative. 

48 Philadelphia v. Provident, etc. Trust Co., 132 Pa. St. 224 (1890); Wreford ». 
People, 14 Mich. 41 (1865). 

49 State v. Speyer, 67 Vt. 502 (1895); Ex parte O’Leary, 65 Miss. 80 (1887). 

50 This is best illustrated by comparing the attitude of courts towards provisions in 
statutes with that towards similar provisions in administrative regulations, requiring 
compulsory vaccination or excluding unvaccinated pupils from the public schools. 
The former requirement is sustained in statutes, Jacobson v. Massachusetts, 197 U. S. 
i1 (1904), and regulations passed by virtue of explicit statutory authority, Morris 2. 
Columbus, 102 Ga. 792 (1897); the latter, in statutes, Abeel v. Clark, 84 Cal. 226 (1890), 
and regulations under similar specific statutory delegation, Bissell v. Davison, 65 Conn. 
183 (1894). In this case the court declined to hold the power conditioned upon the 
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An examination of the cases will demonstrate the impossibility 
of ascertaining the criteria of reasonableness. Of reasonableness as 
a test, Mr. Justice Holmes has observed: “It may be said that 
the difference is only one of degree; most differences are when 
nicely analyzed. At any rate, difference of degree is one of the dis- 
tinctions by which the right of the legislature to exercise police 
power is determined. Some small limitations of previously existing 
rights incident to property may be imposed for the sake of prevent- 
ing a manifest evil; larger ones could not be except by the exercise 
of the right of eminent domain.” © 

Though it is often said that the state in the exercise of the police 
power does not “take” property, but merely “ regulates its use,” ” 
the distinction seems somewhat refined. There would seem to be in 
all these ‘‘regulatings” which involve the payment of money or re- 
striction of action, a deprivation either of liberty or property. The 
problem is to discover whether it may be justified as a proper exer- 
cise of the police power. This the courts must solve without the 
aid of definitions in any constitution. They have themselves devel- 
oped the doctrine of the police power as an implied qualification or 
limitation of the Due Process clauses of our various constitutions, 
and are free to control its application as they will. 

The difficulty of securing an exact definition of the power may be 
appreciated, if not solved, by referring to a recent utterance from 
the Supreme Court: 


“All rights tend to declare themselves absolute to their logical ex- 
treme. Yet all in fact are limited by the neighborhood of principles of 
policy which are other than those on which the particular right is founded, 





actual existence of an epidemic or on reasonable apprehension thereof, saying that the 
statute had imposed no such condition, and that there was no reason why it should be 
implied. 

But where the delegation in the statute is couched in such general terms as “to 
take action in the interest of the health and lives of the community,” the adminis- 
trative regulations, though usually sustained in the presence of epidemic, Duffield ». 
School District, 162 Pa. St. 476 (1894), Blue ». Beach, 155 Ind. 121 (1900), are in the 
absence of actual or threatened epidemic quite generally declared invalid because un- 
reasonable. Matthews v. Board of Education, 127 Mich. 531 (1901); State ex rel. 
Adams ». Burdge et als., 95 Wis. 390 (1897); Potts v. Breen, 167 Ill. 67 (1897). 

Where the decision is not grounded on unreasonableness, the courts usually assert 
that the general power delegated should be construed as meaning to authorize action 
only in the presence of immediate danger. 

51 Rideout v. Knox, 148 Mass. 368 (1889). 

& Health Department »v. Trinity Church, supra, p. 334. 
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_and which become strong enough to hold their own when a certain point 
is reached. The limits set to property by other public interests present 
themselves as a branch of what is called the police power of the state. 
The boundary at which the conflicting interests balance cannot be deter- 
mined by any general formula in advance, but points along the line, or 
helping to establish it, are fixed by decisions that this or that concrete 
case falls on the nearer or farther side. . . . It constantly is necessary 
to reconcile and adjust different constitutional principles, each of which 
would be entitled to possession of the disputed ground but for the presence 
of the others.” ® 


In another recent opinion the same jurist observes: 


“And yet again the extent to which legislation may modify and re- 
strict the uses of property consistently with the constitution is not a 
question for pure abstract theory alone. Tradition and the habits of a 
community-count for more than logic.” 


“Tn the long run,” says Professor Seligman, “‘the economic in- 


terests of a community must prevail; for law is nothing but the 
crystallization of economic and social imperatives.” © 

We shall be aided then more by the method of enumeration than of 
definition. Whether or not the “Supreme Court follows the election 
returns,” as one of our sagacious humorists avers, it is beyond dis- 
pute that popular feeling on matters relating to the conflicting 
interests of the individual and the group to which he belongs, 
exerts a potent influence upon the chosen arbiters of constitu- 
tional questions. Any attempt, therefore, to forecast the decisions 
of the future limiting the extent of interference to be permitted as 
an exercise of the police power, must recognize that the courts will 
be governed more by the currents of public opinion than by the store 
of ancient precedents. 

Thomas Reed Powell. 


BuRLINGTON, VT. 


[To be conti 








8 Mr. Justice Holmes, in Hudson County Water Co. » McCarter, 209 U. S. 349 
(1908). . 

5 Laurel Hill Cemetery v. San Francisco, 210 1. S. 258 (1910). 

% 25 Pol. Sci. Quar., 217. 
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CORPORATE PERSONALITY. 


[Continued.] 


the former portion of this article, some of the leading foreign’ 
theories as to the nature of corporate personality, which in 
recent years have been promulgated by French, German, and 
Italian jurists with indefatigable industry and notable learning 
and brilliance, were briefly outlined; a short statement was made 
of the traditional doctrine of Anglo-American law upon the sub- 
ject, and some of the inconsistencies of that doctrine were men- 
tioned; and afterwards an examination of the subject on principle 
was begun. The result of this examination was the conclusion that 
a corporation, or indeed any group or succession of men — such as 
the Church, or an army, or a political party — is a real entity — 
something other than the mere sum of the members for the time 
being; but that this entity is actually impersonal, and is regarded 
as a person only by way of metaphor or by a fiction of law. We 
now proceed to test this theory that a corporation is a real but 
impersonal entity, which is personified by a legal fiction or meta- 
phor, by applying it to various situations and questions which 
arise in corporation law. We shall then consider the use, if any, 
of the fiction of corporate personality, and certain classes of errors 
in its application. Lastly, the article will conclude with a prac- 
tical suggestion as to the best method of treating and studying the 
doctrine of corporate personality. 


V. 


Most of the objections which have been so strongly urged in 
France and Germany against the fiction theory of corporate per- 
sonality will be found upon examination to militate against the 
theory that the corporate entity is a fiction rather than against 
the theory that the personality of that entity is fictitious. For in- 
stance, one of those objections is that the state, the sovereign, the 
source of, law and fountain of justice, cannot be a fiction;! and 





1 Michoud, La Théorie de la Personnalité Morale, secs. 9-12. 
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that therefore no theory can be tenable which would treat the ex- 
istence of all corporations, including the state, as fictitious. But 
the simple reply is that while the personality of the state is a fic- 
tion, the existence of the state as an entity is real. The state, like 
other corporations, is actually an impersonal entity; by a legal 
fiction or metaphor, that impersonal entity is regarded as a per- 
son.? Uncle Sam is a fictitious person; but the government of the 
United States is a reality. 

This theory of the nature of corporate existence and personality 
— the one being real, the other imaginary or metaphorical — will 
be found to remove many of the historic difficulties which the 
courts have encountered in corporation law. 

For example, if the corporate personality is imaginary, there is 
no limit to the characteristics and capacities which may be at- 
tributed to that personality. Thus, the old difficulty, which so 
long troubled our courts, that a corporation has no mind and is 
therefore incapable of entertaining malice, of contriving a fraud, 
or of doing any other act involving a mental state, vanishes. If 
you can imagine that a corporate entity is a person, you can also 
imagine that this person has a mind. Consequently, corporations 
can be guilty of fraud, of malice, or of crimes involving a particular 
mental state. To take the opposite view would be like arguing 
that Hamlet must have been insane, because he was a fictitious 
person and therefore could have no mind. 

Similarly, the famous dictum of Sir Edward Coke that corpora- 
tions cannot be excommunicated because they have no souls, is 
seen to be illogical. This is illustrated by the history of the canon 
law, from which Coke derived his statement. Thus, Innocent IV 
held that corporations, or wniversitates, could not take an oath, or 
be baptized or excommunicated, because “umiversitas non habet 
corpus nec animam, est res inanimata”;* but later it was reasoned, 
“‘licet non habeant veram personam, tamen habent personam fictam 
fictione juris, et sic eadem fictione animam habent et delinquere 
possunt et puniri.” 4 

To this power of the legal imagination the only limit — if limit 





2 Hence it is not true, as stated by M. Michoud, in La Théorie de la Personnalité 
Morale, sec. 11, that only the conception of the state as a person can save its unity. 

8 Ferrara, Le Persone Giuridiche, 77; Binder, Das Problem der juristischen Per- 
sdnlichkeit, 4. 

4 Binder, Das Problem der juristischen Persénlichkeit, 6. 
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it can be called — is set by the futility of extending to an absurdity 
the conception of corporate personality. For instance, it is often 
said that a corporation cannot be imprisoned, because it has no 
body.’ Now, this statement is not logical. For if we can imagine 
a corporation to be a person, we can also imagine that this person 
possesses a body capable of being imprisoned. The law is, there- 
fore, able to impute to a corporation a body and to imagine this 
body as imprisoned. But cui bono? A threat of imaginary punish- 
ment would not deter any rational being from wrongdoing; and 
we have seen above that only rational beings can be subject to the 
law’s commands. To be sure, if the imaginary imprisonment of 
the corporate person involved the actual imprisonment of some of 
its members, the latter might be deterred from illegal action on 
behalf of the corporation by the fear of such punishment. The 
law refrains from the conception of imprisonment of the corporate 
person not because the legal imagination cannot go to that length, 
but because to carry the metaphor so far would provoke a smile, 
and would serve no good purpose. 

It follows, also, that in rerum natura there is no distinction be- 
tween a personified entity and an entity not personified. All such 
distinctions depend on positive law. For instance, one state may 
personify a body of men which the law of their domicile and of 
their organization expressly declares shall not be personified. 
The legal imagination can personify a body of men however loosely 
bound together; and on the other hand it may refrain from per- 
sonifying a body of men whose organization is of a character 
ordinarily and naturally regarded as corporate. There is, there- 
fore, no régime personnifiant, as a brilliant French writer has con- 
tended.” There are some associations which it is more natural 
to personify than others; there are none that it is impossible to 
personify. 

For example, the human mind is so constituted that it is diffi- 
cult not to personify a compact hierarchy like the Roman Catholic 
Church. We instinctively speak and think of that organization as 
a person; and the law finds it difficult or impossible to refrain 
from doing the same.* But the power of imagination is not strained 





5 1 Bl. Comm. 476. 

6 Liverpool Ins. Co. ». Massachusetts, 10 Wall. (U. S.) 566. 

7 De Vareilles-Sommiéres, Les Personnes Morales, sec. 847 et seq. 
8 Ponce v. Roman Catholic Church, 210 U. S. 296. 
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to its utmost by regarding such a close organization as a person, 
On the contrary, the most extreme Protestant, whose conception 
of the Catholic Church is that of a disorganized, incoherent, scat- 
tered body of believers, nevertheless personifies that disconnected 
number of men, who are bound together by no organic tie; and he 
uses in reference to them the same personal pronouns, adjectives, 
and appellations that are applied to the Roman Catholic Church. 
Even a purely inanimate object may be personified.’ For instance, 
in admiralty law a ship is to some extent personified. 
Consequently, the distinction between a personified company, 
or corporation, and an unincorporated company, or company not 
personified, depending as it does upon positive law rather than 
upon any natural differences between the two classes of companies, 
is of the haziest character. When the matter is considered in this 
light we see the reason for the difficulty, not to say impossibility, 
which has been encountered in attempting to draw the line be- 
tween an incorporated or personified body and an unincorporated 
body. What is the criterion? Is it limited liability? Surely 
not; for there are corporations the liability of whose members is 
unlimited, and unincorporated companies whose members enjoy 
limited liability. Is it continuous succession, or the capacity 
for transfer or transmission of shares? That cannot be; for mem- 
bership in some corporations is not transferable, while shares 
in many unincorporated companies may be freely aliened. We 
might go on through the whole list of usual distinctions between 
incorporated and unincorporated associations, and demonstrate 
that no one of them is controlling. The case becomes still clearer 
when we note that in French law one of the most strongly em- 
phasized distinctions between a personified company and a com- 





® “Tn popular language, and in legal language also, when strictness of speech is 
not called for, the device of personification is extensively used. We speak of the 
estate of a deceased person as if it were itself a person. We say that it owes debts, or 
has debts owing to it, or is insolvent. The law, however, recognizes no legal per- 
sonality in such a case. The rights and liabilities of a dead man devolve upon his 
heirs, executors, and administrators, »~t. upon any fictitious person known as his 
estate. Similarly, we speak of a pi-ce of land as entitled to a servitude, such as a 
right of way over another piece. So, also, in the case of common interests and actions, 
we personify as a single person the group of individuals concerned, even though the 
law recognizes no body corporate. We speak of a firm as a person distinct from 
the individual partners. We speak of a jury, a bench of judges, a public meeting, 
the community itself, as being itself a person instead of merely a group or society of 
persons.” Salmond, Jurisprudence, 2 ed., 283. 
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pany not personified is that in the former case the joint creditors 
enjoy a preference in respect to the joint assets over the separate - 
creditors of the several members, while in the case of a company 
not personified the joint creditors and separate creditors rank pari 
passu.° Yet we of the common law are quite familiar with the 
fact that with us, even in the case of a mere partnership, which is 
not personified, the joint creditors are entitled to a preference. 
The truth is that there is no characteristic, and no group of char- 
acteristics, which can be possessed by no companies except such as 
must be regarded as incorporated or personified. The law can per- 
sonify any group or succession of men whatsoever, and yet may 
provide that it shall not possess any one of the usual character- 
istics of a corporation; and conversely it may declare that an 
association which possesses none of those characteristics shall 
nevertheless be personified. 


VI. 


What then, it may be asked, is the advantage of the exercise of 
the legal imagination by personifying some groups of men? Can- 


not the state legislate directly? Why does it need the aid of a 
fiction? asks M. de Vareilles-“Sommiéres." Then that witty writer 
takes up one by one the supposed results of the personification of 
the corporate entity, and demonstrates conclusively that each and 
all of them, as stated in the last paragraph, may be laid down by 
the law without the aid of any fiction, and without the interven- 
tion of any imaginary personality.” 

Nevertheless the personification of the corporate entity serves 





10 2 Lyon-Caen et Renault, Traité de Droit Commercial, 4 ed., 106-108. 

1 De Vareilles-Sommiéres, Les Personnes Morales, sec. 382: “ Pourquoi, encore une 
fois, la ioi recourrait-elle 4 la fiction? Pour s’autoriser elle-méme a prendre des mesures 
qui sont justes ou utiles? A-t-elle besoin de ce détour? Ne peut-elle aller droit au but? 
N’est-elle pas la maftresse absolue de faire les régles qu’elle croit bonnes, sans avoir 
a justifier d’autre chose que de leur sagesse? Les lois sont les rapports nécessaires 
qui découlent de la nature des choses; c’est dans les entrailles de la réalité et non 
dans la domaine de l’imagination qu’elles ont leur raison d’étre et leur justification. 
Quel législateur peut avoir ]’étrange idée de se croire obligé de créer un fantéme pour 
donner satisfaction a des intéréts pratiques, et de rattacher 4 une chimére des mesures 
réclamées par le bien public?” 

2 De Vareilles-Sommiéres, Les Personnes Morales, secs. 383-389. 
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many a useful purpose. If a code of corporation law could foresee 
and provide for every possible case to arise in the future, then 
indeed, as contended by M. de Vareilles-Sommiéres, it might dis- 
pense with personification of the corporate entity, and might legis- 
late directly for every conceivable case. But, unfortunately, it is 
impossible thus to provide explicitly for every conceivable case. 
In spite of every precaution, the casus omissus will occur; and 
when it does, then the doctrine of corporate personality comes 
into play. For the law, recognizing its inability to provide specifi- 
cally for every case that may arise, after laying down certain rules 
which make the personification of the corporate entity natural 
and almost inevitable, — limited liability, continuous succession, 
unified management, power to sue and be sued, and to take or 
convey property in the corporate name, — goes on to exact, in 
effect, that in all other cases, not expressly so provided for, the 
company shall be treated as if it were a person, or in other words 
shall be conceived of as a person, or shall be an imaginary or 
fictitious person.” 

The conception of corporate personality is a simplification of 
the processes of thought. Its function is similar to that of an alge- 
braic symbol. A mathematician finds it difficult to carry in his 
head a complicated expression such as 2? + 30x + 8’; and in 
order to simplify his mental processes he says to himself, “Let 
y = x? + 3ax + 6°,” and then he uses y in his calculations Instead 
of the longer and more cumbrous expression. So it is with the 
imaginary corporate personality in legal calculations. The lawyer 
finds himself unable to solve his problems if he thinks of a corpora- 
tion not as a personified unit but as a shifting body of shareholders, 
or even as a real but impersonal entity; and he therefore says to 
himself, in effect, ““Let the corporate personality equal the chang- 
ing body of shareholders in respect to their relations to the joint 
property.” By substituting the more compact idea for the more 
elaborate, he is enabled to reach correct results with less mental 
effort. 

The mathematician recognizes that his a’s and his 0’s, his x’s 
and y’s, have no existence except in his imagination, and that 
when he attempts to apply his calculations to practical affairs — 
for example, to determine the stress which a bridge is capable of 





8% Cf. Willmott v. London Road Car Co. [1910], 2 Ch. 525. 
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bearing or the distance which a projectile will carry — he must 
convert his symbols into figures; but he does not overlook the 
assistance which those symbols have been to him in obtaining his 
practical results. So a judge, in order to work out a problem in 
the law of corporations, often finds it convenient to make use of 
the imaginary corporate person in his calculations; but he must 
recognize that ultimately the effect of his decree, although it may 
be expressed in terms of the corporate personality, must be the 
determination of the rights and liabilities of actual human 
beings. 

Let us take an illustration of this use of the corporate fiction. 
The regulations of a certain company provide that the directors 
may exercise all the powers of the corporation except that no bonds 
shall be issued or mortgage executed without the prior approval 
of a shareholders’ meeting. Nevertheless, without such approval, 
the directors issue bonds, and execute a mortgage to secure them. 
Are the bonds valid secured obligations of the company? In order 
to solve this problem, it is convenient to conceive of the corpora- 
tion as a personality giving commands to the directors as his or its 
agents. We say, therefore, that we will regard the bonds as issued 
by the directors as agents of the imaginary corporate personality 
in violation of restrictions upon their authority; and as third per- 
sons, dealing with the agents, could not justly be expected to see 
to compliance with such restrictions, therefore, applying the law 
of agency, we reach the conclusion that the bonds are valid in the 
hands of innocent third persons. We then drop the symbol of the 
corporate personality which has been useful to us in reaching our 
conclusion, and we express the net result in terms of the rights of 
actual persons by adjudging that the bondholders take the assets 
and the shareholders get nothing. 


VII. 


The application of this doctrine of corporate personality seems 
to be beset with pitfalls as well for the cautious as the unwary. 
On the one hand is the temptation to shrink from a logical ap- 
plication of the doctrine, and to refuse to apply it in cases where it 
ought to be applied. For, if we are to use this conception of a 
corporation as a person—and we have seen above that we can 
23 
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escape from reasoning to some extent in terms of that conception — 
we must carry it out consistently. We cannot capriciously drop 
the corporate personality from our legal reasoning at any moment 
when the inclination strikes us. Imagine a mathematician who, 
at some stage of an, intricate problem, should suddenly say to him- 
self, ““The square root of minus one is a mere figment of the imagina- 
tion. I will simply draw a pen through the square root of minus 
one in this term of this equation; for surely no harm can result 
from striking out a fictitious and imaginary quantity.” Such a 
mathematician would soon find himself in difficulties, and his final 
result would be tainted with error. So it is with a lawyer who at 
some stage of a problem in corporation law determines uncere- 
moniously to drop the conception of a corporation as a person, in 
order, as he thinks, to eliminate from the calculations a complicat- 
ing factor. He confuses instead of simplifying his reasoning, and 
he vitiates the soundness of his conclusions. 

The fact that in a particular case the application of the rule 
that a corporation is to be treated as a person will work hardship 
is no reason whatever for departing from the theory. For example, 
if the theory of a corporate entity is to be of any assistance to the 
courts, actions or suits to redress injuries to the corporation must 
be brought in the corporate name. Now, if by a blunder of a 
solicitor, a suit is brought not in the name of the corporation but 
in the individual names of all the shareholders, hardship may be 
caused in a particular case by dismissing the bill. Perhaps the 
statute of limitations would bar a new suit in the name of the cor- 
poration. Yet of course that hardship is no reason whatever for 
permitting the suit by shareholders in their own names to be main- 
tained, in violation of legal theory. 

To take another illustration, suppose that one man acquires all 
the shares of a corporation and then by deed in his own individual 
name conveys to A a tract of land the title to which is vested in 
the corporation. The temptation is strong to hold that A gets a 
good legal title to the land; * for why should he suffer loss because 
the law regards the corporation as a person and does not recognize 
a deed by the shareholders as equivalent to a deed by the corpora- 
tion? Nevertheless, to hold that A has a good legal title to the 
land would be a departure from the theory of a corporation as a 





4 Swift ». Smith, 65 Md. 428. 
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person and, while it might avoid hardship in some particular case, 
would in the long run work more injustice that it avoids. For in- 
stance, if such a deed conveys a good title at law, a subsequent 
bond fide purchaser from the corporation would get no title to the 
land, although the land records would furnish him no information 
that the title had passed from the corporation; for of course the 
deed in the name of the shareholder would not be indexed under 
the name of the corporation, so that a conveyancer examining the 
records for conveyances by the corporation would be quite unable 
to find the deed. 

When tempted to disregard the doctrine of corporate personality, . 
we may often find it helpful to concentrate attention, not upon 
that legal dogma, but upon the hard-and-fast rules of law which 
have been deduced from the dogma or from which that dogma has 
been deduced." For instance, the rule that actions or suits to en- 
force corporate rights must be in the corporate name may have 
been deduced from the legal rule that in all casus omissi a corpora- 
tion shall be regarded as if it were a single person, or it may have 
been one of the rules specifically prescribed for the government of 
companies, which induced the generalization that such companies 
shall be regarded as if each were a single person; but, whatever 
may have been the historical origin of the rule, it is now as well 
fixed in the law as if some act of the legislature expressly provided 
that all actions to enforce corporate rights shall be instituted in 
the name of the corporation. Consequently in enforcing that rule 
the courts need not now resort to the doctrine of corporate per- 
sonality to justify their decisions; to do so is rather confusing. 
When a court is asked to suspend that rule in favor of some par- 
ticular litigant, as in the case suggested in a former paragraph, the 
question is not so much whether the court will “go behind the 
corporate entity” as whether it will suspend an established rule of 
law, which may or may not have had its origin in the doctrine of 
corporate personality. 

The difficulty comes where no controlling rule has been laid 
down by statute or by authoritative judicial decision and where 
the question arises whether, in some case not specifically so gov- 





% As to the divergence of opinion whether certain rules of law are the causes or the 
consequences of the personification of corporations, see de Vareilles-Sommiéres, Les 
Personnes Morales, sec. 482. 





356 HARVARD LAW REVIEW. 


erned, a corporation shall be regarded as if it were a person.. For 
instance, a statute is passed applicable to “persons.” Are cor- 
porations within that statute? This is a question which, in the 
absence of any clear indication of legislative intent one way or the 
other, may properly be decided by applying the legal fiction of 
corporate personality. In all such cases, however, considerable 
latitude must be allowed to judicial discretion. 

But the temptation to apply the doctrine of corporate personal- 
ity too sparingly is much less insidious than the temptation to 
apply it too freely. For notwithstanding the indispensable as- 
sistance which is afforded by the conception of a corporation as 
a person in solving legal problems, yet that idea should not be 
exalted into a divinity, or a great mysterious dogma, before which 
as loyal disciples of the common law we must stand in reverent 
awe, believing where we cannot prove. There is no command to 
fall down and worship the imaginary corporate personality, like 
the golden image which Nebuchadnezzar set up. Still less should 
the doctrine of the corporate fiction be treated as an oracle to be 
consulted on every question in corporation law. It does not, like 
Wamba’s “Pax vobiscum,” constitute an answer to every ques- 
tion. To the points at issue in the great majority of cases in cor- 
poration law that now come before the courts, the doctrine of the 
corporate fiction is quite irrelevant, and only harm can come from 
attempting to apply it. 

For example, take a recent case in which the Supreme Court of 
the United States and the Supreme Court of Massachusetts have 
differed in opinion. The facts were, in brief, as follows: Certain 
promoters had organized a corporation for the purpose of buying 
certain property to which they themselves held the title. The 
sale was made and consummated at a time when they and their 
confederates constituted the board of directors and held all the 
outstanding shares of the corporation, so that all the persons then 
interested were fully apprised of the facts. The total authorized 
number of shares had not, however, at that time been issued, but 
the promoters contemplated offering them for public subscription. 
Afterwards, they were subscribed and taken by the public. The 
new subscribers thus obtained control of the corporation and as- 
certained that the price paid to the promoters for the property was 
excessive. The question was whether the sale could be impeached 
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by the corporation as constituted after the public subscribers had 
become members. The Supreme Court held that it could not; * 
and the reason assigned was’ that the corporation after the public 
subscription of the shares continued to be the same entity as it 
was at the time the purchase was made with the full and free ap- 
proval of every person then holding shares. Now, it is submitted 
that in thus lugging in, if the expression may be pardoned, the 
doctrine of the corporate entity, the court merely diverted atten- 
tion from the real issue. Without doubt, a corporation is a legal 
entity so that if it was irrevocably bound at the time the purchase 
was made, the fact that other persons who were kept in ignorance 
of the true circumstances subsequently became sh:..eholders would 
not confer upon the entity the right to undo a transaction by 
which it had formerly been bound. But what was the real question 
before the court? Was not the real question whether or not the 
corporation in the first days of its organization, when its destinies 
were in the hands of promoters who contemplated transferring 
control to future subscribers, was under a disability, in a court of 
equity, analogous to that of infancy, so that its consent given at 
that time was no less voidable than the consent of an infant would 
have been? With that question the doctrine of the corporate 
personality had nothing whatever to do. 

Yet many lawyers find as great difficulty in keeping the doc- 
trine of corporate personality out of their legal reasoning as Mr. 
Dick experienced in keeping Charles the First’s head out of his 
memorial.!” Infinite harm has come from assuming that the doc- 
trine of the corporate fiction will solve all problems in the law 
of corporations. 

One cause of this unfortunate tendency to regard the corporate 
fiction as a touchstone to be applied to all questions connected 
with corporations —a tendency which is evinced by those who 
affect to disapprove the doctrine that a corporation is a separate 
entity or personality, almost as much as by those who earnestly 
preach that doctrine — one cause of this tendency is the belief 





1% Old Dominion Copper Co. ». Lewisohn, 210 U. S. 206. Contra, Old Dominion 
Copper Co. v. Bigelow, 188 Mass. 315, 89 N. E. 193. See also Mason »v. Carrothers, 
74 Atl. 1030 (Me.). 

17 For instance, a learned Italian. writer, after mentioning a long list of mooted 
questions in company law, adds, “A tutte queste domande é la teoria della personalita 
giuridica che deve dare una risposta.” Ferrara, Le Persone Giuridiche, 2. 
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that has been noticed above that the conception of the corporate 
entity is something very technical. We lawyers are naturally 
prone to take an especial interest in those rules of law which are 
most inexplicable to the lay mind. We like to perch ourselves 
upon some pinnacle of learning from which we may look down 
with complacency upon the whole world that lieth in darkness at 
our feet. This is the secret of the fascination of the rule in Shelley’s 
Case for many lawyers. It is a sacred mystery into which the un- 
initiated cannot pry. In consequence of the scholastic terms in 
which the doctrine that a corporation is an entity, and that this 
entity is a person, has been handed down to us, we have erroneously 
come to regard it too as one of these mysteries of the profession, 
and have therefore taken a delight in applying it on all possible 
occasions — even on some occasions in which its application was 
in reason impossible.!* The writer cannot claim an exemption 
from this tendency to apply the doctrine of the corporate fiction 
to cases where it properly has no application.!? But the subtlety 
of this temptation ought to serve as a warning against this dan- 
gerous error of overestimating the importance of the denial, or 
acceptance, of the conception of a corporation as a legal entity 
or person, and of treating the doctrine as the decisive point in 
many cases with which it really has nothing to, do. 
Particularly, in any discussion as to the justice or injustice of a 
proposed rule, the fiction of corporate personality is altogether 
irrelevant. The corporate fiction has no proper place in legislative 
debates. In order to determine whether a law is just or unjust, its 
effect upon men, and not corporate personalities, must be con- 
sidered. Yet nothing is more common than an effort to justify 
the justice or policy of certain laws by means of the doctrine of 
corporate personality. Thus, in the French Revolution, the re- 
publicans sought to justify confiscation of property belonging to 
corporations, under the plea that the property in question be- 
longed, not to human beings, but to legal personalities whose ex- 
istence depended upon the gracious pleasure of the state and might 
therefore be terminated at any time, so as to leave their property 





18 See passage from de Vareilles-Sommiéres, Les Personnes Morales, quoted infra, 
note 25. 

19 See ro Col. L. Rev. 183, criticising, perhaps not without justice, a statement by 
the present writer. 
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without an owner and to cause it to escheat to the state.” We 
stand aghast at these excesses; but even in America similar ex- 
cuses for unjust laws are often heard in our halls of legislation. 

The distinction between the abuse and the legitimate use of the 
doctrine of corporate personality may be made clearer by a con- 
crete case. The question has often arisen whether the dispensing 
of liquor by an incorporated club to its members is within the 
meaning of laws regulating or prohibiting the sale of intoxicating 
liquors; and a majority of the courts before whom the point has 
come have held, applying the doctrine of the corporate fiction, 
that when an incorporated club, which is in law a person, transfers 
liquor to one of its members, a sale takes place from one person to 
another, and that such a transfer is therefore within the statute. 
This is a perfectly proper application of the doctrine that a cor- 
poration is to be regarded in law as if it were a person. But sup- 
pose the question should come before the legislature whether such 
laws ought to be so framed as to exempt incorporated clubs selling 
liquors to their members. Opponents of such an exemption would 
be very apt to base their arguments in part upon the doctrine of 
corporate personality, and to contend that because a corporation 
is a legal person it ought in reason and justice to be governed by 
the same rules as other persons. Yet it is perfectly clear that the 
legislature can only be confused by such an argument. For the 
justice or injustice, the policy or impolicy, of the proposed exemp- 
tion must be judged with reference to actual facts and not with 
reference to legal fictions. ‘ 

Another illustration of the mistaken extension of the corpora- 
tion fiction to the domain of politics will suffice. Gladstone, in 
his Tory days, reasoning in support of a religious establishment, 
contended that the state is a person, and therefore bound like 
natural persons to maintain divine worship. He was, of course, 
not .so illogical as to base his argument on any legal fiction that 
the state is a person, but he reasoned, or assumed, with Gierke 
and his school, that the entity formed by the codperate union of 
natural persons is a real person. Had he adopted what we con- 
ceive to be the true doctrine that such an entity is really imper- 
sonal and is regarded as a person only by way of metaphor or legal 





20 De Vareilles-Sommiéres, Les Personnes Morales, 65; 1 Michoud, La Théorie de 
la Personnalité Morale, 380-381. 
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fiction, the fallacy of founding an argument in support of a state 
church on so sandy a foundation would have been apparent. As 
it was, his critic, Macaulay, confuted him by a reductio ad absur- 
dum, showing that every collection of individuals is a person in 
the same sense as the state, so that Gladstone’s argument would 
lead to the absurdity that every collection of individuals would be 
bound to support a church. Said Macaulay: 


“Ts it-not perfectly clear that this argument applies with exactly as 
much force to every combination of human beings for a common purpose 
as to governments? Js there any such combination in the world, whether 
technically a corporation or not, which has not this collective personality 
from which Mr. Gladstone deduces such extraordinary consequences? 
Look at banks, insurance offices, dock companies, gas companies, hos- 
pitals, dispensaries, associations for the relief of the poor, associations 
for apprehending malefactors, associations of medical pupils for pro- 
curing subjects, associations of country gentlemen for keeping fox- 
hounds, book societies, benefit societies, clubs of all ranks, from those 
which have lined Pall Mall and St. James’s Street with their palaces, 
down to the Free-and-easy which meets in the shabby parlour of a vil- 
lage inn. Is there a single one of these combinations to which Mr. 
Gladstone’s argument will not apply as well as to the state? In all 
these combinations, in the Bank of England, for example, in the Atheneum 
club, the will and agency of the society are one, and bind the dissentient 
minority. The Bank and the Atheneum have good faith and a justice 
different from the good faith and justice of the individual members. 
. The Bank is a person to those who deposit bullion with it. The Athe- 
neum is a person to the butcher and the wine-merchant.” # 


VIII. 


Above all, we should lay to heart the utter futility, and worse, 
of speaking or thinking of a corporation as ‘endowed by the 
state with personality.” Such expressions are very common both 
with us and on the Continent of Europe. Yet they are devoid of 
value. So far as corporate entities are real, they rise into being 
whenever men codperate for a common purpose, quite independ- 
ently of the state. The state may strive to suppress them, as 
many rulers have done; but the difficulty which such rulers have 





* Macaulay’s “‘ Gladstone on Church and State,” Works (London, 1875), vol. 6, 
P- 337+ 
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encountered is enough to demonstrate that the beings they sought 
to suppress were not created by the power which found such diffi- 
culty in suppressing them.” Indeed, we ourselves see how the 
state is sometimes forced to recognize in part the existence of de 
facto corporations which, being formed contrary to its laws, cer- 
tainly cannot be regarded as created by it. Moreover, if corpora- 
tions are endowed with personality by the state, who endowed the 
state, which also is a corporation, with that mysterious attribute? * 
On the other hand, so far as a corporate entity is personal, its per- 
sonality is fictitious, or metaphorical; and it is not “‘ endowed with 
personality by the state” for the simple reason that its personality 
is imaginary. As well speak of John Doe or Richard Roe as en- 
dowed by the state with personality. 

Still more erroneous is it to speak of corporate personality as a 
privilege conceded by the state. This notion that corporate per- 
sonality is some mysterious gift from a higher power, bestowed 
like manna from heaven, goes back, like so much that is confusing 
in this matter of the corporate entity, to the Roman law. Cor- 
porate personality is not a concession from the state, and it is not 
properly a privilege. So far as it is real, it is a fact recognized but 
not created by the state; and so far, if at all, as it comes from the 
state, it is imaginary, and is, therefore, like any other imaginary 
gift, of no value. All manner of injustice and false reasoning have 
resulted from the conception of corporate personality as a great 
privilege presented to loyal subjects by a gracious sovereign.” 

That the mysterious personality attributed by the courts to an 
incorporated body of men is of little or no deep legal importance 
is taught by the extraordinary difficulty of determining whether a 
given body of men possess this attribute of legal personality, and 
the uncertainty of the consequences which should follow from its 
possession. What are the necessary legal consequences of endow- 
ing a body of men with this mysterious attribute of a corporate 





2 1 Michoud, La Théorie de la Personnalité Morale, 33-34. 

% Td., p. 27. * Ferrara, Le Persone Giuridiche, 41. 

% Cf. de Vareilles-Sommiéres, Les Personnes Morales, sec. 478. ‘“Ceux qui s’imagi- 
nent que la personne morale est une création de la loi son forcément inclinés a croire 
_ que c’est pour obtenir des résultats extraordinaires que le législateur tire cet étre du 
néant. Il faut découvrir de graves effets 4 ce prodige. Dans ces dispositions et dans 
cette nécessité, on rattache a la personnification des phénoménes qui ont une toute 
autre raison d’étre, et désormais on les tient pour impossible en dehors de |’associa- 
tion personnifiée, alors qu’ils sont naturels et légitimes dans toute association.” 
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personality? What vital distinction is there between a corpora- 
tion and a voluntary association? The courts have never been able 
to find a satisfactory answer. Such intangible distinctions ought 
not to be emphasized by the law. 

Of course, there may be fine distinctions that are yet of great 
importance. But in all such cases, however great may be the diffi- 
culty of drawing the line, yet as soon as it has been determined 
that -a case falls on a particular side of the line there is no doubt 
that very different rules are to be applied than if it had fallen on 
the other. In such cases the distinction, however difficult to draw, 
is very useful, and indeed indispensable. Thus the distinction be- 
tween a mushroom and a toadstool may be a fine one, but it cannot 
safely be ignored. Whatever may be the difficulty in determining 
to which class a certain fungus belongs, when once that question 
is answered there is no doubt at all but that the growth is to be 
treated very differently from the way it ought to have been treated 
if it had been determined to belong to the other category. 

There are many instances in the law of similar fine but necessary 
distinctions. For instance, take the distinction between a vested 
and a contingent remainder. Nothing may be more difficult than 
to determine whether a given limitation in a deed or will is vested 
or contingent. Lawyers constantly differ upon the question; and 
the judges, who are forced to decide one way or the other, doubt- 
less often feel that a toss of a penny would furnish the most satis- 
factory mode of reaching a conclusion. Yet, if once the limitation 
in question is decided to be vested, there is no doubt about the 
rules of law by which it is to be governed, and no doubt that those 
rules of law are very different from those that would have applied 
if the limitation had been determined to be contingent. Such a 
distinction is serviceable. 

The distinction between those associations which are to be re- 
garded as fictitious legal persons, or in other words corporations, 
and those which are not, is not of this character. One association 
will possess certain rights and attributes and be subject to certain 
liabilities; and the courts will pronounce it a corporate entity. 
Another association will be judicially declared not to be such an 
entity, and yet it will possess according to the laws under which 
it is formed exactly the same rights and attributes and be subject 
to exactly the same liabilities as the other association. 
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IX. 


What then is the practical conclusion? What are the results of 
this discussion? The conclusion is that the somewhat confused 
and self-contradictory statements which we have inherited through 
Coke and Blackstone from the Roman law and the canon law, and 
the modern metaphysical discussions in Europe about the nature 
of corporate personality, combine to teach that we shall walk 
most safely if we pay least heed to our footsteps, trusting to nature 
and to common sense to guide our feet in the way they should go. 
The doctrine of corporate personality is a natural though figura- 
tive expression of actual facts. It is only by study and artificiality 
that we can train ourselves to make it confusing or misleading. 
The best method of dealing with the doctrine that a corporation is 
a legal personality is, therefore, to think less about it. The con- 
ception itself is a natural one. We do not need to be instructed to 
regard a corporation as an entity and to regard that entity as a 
person: our minds are so constituted that we cannot help taking 
that view. Being a natural conception, it will tend to find its 
proper place in the law, if only we cease to regard it as something 
mysterious or technical. 

Arbitrary, technical rules must be carefully studied in order to 
be properly applied. For example, nobody would assert that the 
application of the rule against perpetuities could safely be left to 
the natural man. But in applying natural rules or principles, 
study leads to artificiality. If the truth that twice two makes 
four had been stated as an abstruse technical doctrine and em- 
bedded in a mass of legal terms, we should be much less liable to 
error by trusting to the multiplication table than by striving to 
understand and bear in mind the technical statement. 

The case with respect to the doctrine of the corporate entity, 
although similar in kind, is unfortunately not so simple. In the first 
place, the conception of a corporate personality, although natural 
and simple, is not so natural or so simple as the conception of twice 
two as equivalent to four. Consequently, it is not possible to the 
same extent to dispense with explanations of its legal effect. In 
the second place, we cannot by an effort of will efface the memory 
of the familiar terms in which from the earliest days of our legal 
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education we have heard the doctrine of the corporate entity 
stated. But we can, and should, fully recognize that the concep- 
tion is simple and natural, and should endeavor to apply it, though 
logically and consistently, yet simply and naturally, and not arti- 
ficially. This is the explanation of the fact, observed with wonder 
by some jurists, that all the scholarship which has been devoted 
to the subject in Europe in recent years has only served to in- 
crease the confusion.” 

The feasibility of treating the doctrine naturally and yet logi- 
cally is shown by the state of the law in England. The English 
courts apply the doctrine at least as logically and consistently as 
the American courts— perhaps more logically and consistently 
than we do—and yet the doctrine has received an insignificant 
degree of consideration in modern English law. Our nomencla- 
ture, ‘law of corporations,” tends to accentuate the importance 
of the doctrine of corporate personality, whereas the correspond- 
ing expression in England, “law of companies,” tends to relegate 
it to its proper place. Lord Lindley’s great work on the law of 
companies, from beginning to end, contains no definition of a 
corporation, and no discussion of the distinction between a cor- 
poration and an unincorporated company. Mr. Hamilton begins 
his treatise with a definition of a corporation; ?’ but he is obliged 
to resort to an American case as the source of the definition,”® and 
from that point on has little or nothing to say on the subject. 
The very title of Lord Lindley’s book, “The Law of Companies 
considered as a Branch of the Law of Partnership,” shows that he 
is not troubled by abstruse distinctions between companies that 
are, and those that are not, metaphysical legal persons. Yet, if 
an American lawyer should publish a book under Lord Lindley’s 
title, he would probably find few purchasers. To the old-fashioned 
American lawyer it would seem about as reasonable to speak 
of the law of corporations as a branch of the law of partnership, 
as to speak of the law of libel as a branch of the law of contingent 
remainders. 

This, then, is the comforting conclusion. We need only trust 





% Ferrara, Le Persone Giuridiche, 3. “E singolare che le numerose e sempre pid 
acute e penetranti ricerche, invece di chiarire il problema, l’hanno di pid complicato.” 
See also the same work, 131-132. 

27 Hamilton, Manual of Company Law, 1. 

28 Dartmouth College ». Woodward, 4 Wheat. (U. S.) 518, 636. 
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to nature and strive to forget or disregard the technical rules and 
statements of doctrine in which we have been educated. As scholars, 
or as students of the history of jurisprudence, we may peruse with 
interest the erudite and brilliant essays of French, German, and 
Italian jurists, but as practical lawyers we may and should dis- 
regard all that wealth of learning, contemplating it only as some- 
thing to be avoided, and as teaching the dangerous character of 
the similar artificial statements which we find in our own law 
books. To understand and apply correctly the doctrine of cor- 
porate personality, no other guide is desirable than sturdy com- 
mon sense.”? 


~ Arthur W. Machen, Jr. 


BALTIMORE, MD. 





29 Since the foregoing article was in type, an article entitled “ Legal Personality ” 
by Professor W. M. Geldart, an advocate of the reality theory, has appeared in 
27 L. Q. Rev. go. The last-mentioned article informs us that Sir Frederick Pollock 
has contributed to the recent Gierke Festschrift a discussion of the question, “‘ Has 
the Common Law received the Fiction Theory of Corporations?’ We may look 
forward to a discussion of the subject by such a master with great interest, not un- 
mingled, however, with apprehension lest the entrance of such a champion into the 
lists may be the signal for the outbreak in the common-law world of a metaphysical 
contest similar to that which has absorbed so much attention upon the Continent of 
Europe. 
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THE DOCTRINE OF DUE PROCESS OF LAW 
BEFORE THE CIVIL WAR. 


URING the last court year the United States Supreme Court 
decided sixty-five constitutional cases; eight of these arose 
under the Obligation of Contracts clause, twenty-one under the 
Commerce clause, and twenty-four under the Fourteenth Amend- 
ment, or, more specifically, under that clause of the Fourteenth. 
Amendment which declares that no state shall “deprive any person 
of life, liberty, or property without due process of law.”’! In other 
words, the most important clause of the United States Constitution 
judged as a restriction upon the legislative power of the states is 
the Due Process of Law clause of the Fourteenth Amendment. 
Equally interesting is the fact that this importance is compara- 
tively recent. The Fourteenth Amendment was added to the Con- 
stitution in 1868. Between 1868 and 1889 seventy-one cases arose 
under the entire amendment. Between 1890 and 1901, on the other 
hand, 197 cases arose under the amendment, and that amounts to 
saying under the clause just quoted.? Again, while the American 
Digest for 1887 contains but 11 items upon Due Process of Law 
out of 274 items upon the subject of constitutional law, the same 
publication for 1902 contains 109 items upon Due Process of Law 
out of a total of 470 items upon constitutional law; and furthermore, 
a large proportion of the remainder of these 470 items are upon 
topics related to and growing out of the modern concept of Due 
Process of Law.’ 

Nor is the significance of these statistics difficult to discover when 
we understand what the modern concept Due Process of Lawis. In 
the now famous case of Lochner v. State of New York‘ the issue 
was the validity of the statute limiting employment in bakeries to 
sixty hours a week and ten hours a day. Complainants in error 





1 E. Wambaugh, Constitutional Law in 1909-10, 4 Am. Pol. Sci. Rev. 483-97. 

2 See the Annotated Constitution of the United States in any House or Senate 
Manual. 

3 Am. Dig. of dates mentioned, Tit. “Constitutional Law.” 

4 198 U.S. 45. 
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contended that this statute comprised an unreasonable and arbi- 
trary regulation of an innocuous trade and was therefore not within 
the police power; and they propounded the following questions, 
which, they contended, the state must answer satisfactorily, in 
order to justify such an enactment as the ome in question: ‘Does 
a danger exist which the enactment is designed to meet? Is it of 
sufficient magnitude? Does it concern the public? Does the pro- 
posed measure tend to remove it? Is the restraint or requirement 
in proportion to the danger? Is it possible to secure the objects 
sought without impairing essential rights and principles? Does 
the choice of a particular measure show that some other interest 
than safety or health was the actual motive of legislation?’’ The 
range of inquiry which the court is thus invited to enter into is 
obviously almost indefinite. Nevertheless it would seem from the 
language of Justice Peckham’s opinion, pronouncing the statute 
under review void, that the court accepted the invitation. A 
salient passage of this opinion runs as follows: 


“Tt must of course be conceded that there is a limit to the valid ex- 
ercise of the police power by the state . . . otherwise the Fourteenth 
Amendment would have no efficacy in the legislatures, and the legisla- 
tures of the state would have unbounded power, and it would be enough 
to say that any piece of legislation was enacted to conserve the morals, 
the health, or the safety of the people; such legislation would be valid no 
matter how absolutely without foundation a claim might be. The claim 
of the police power would be a mere pretext, — become another and 
elusive name for the supreme sovereignty of the state, to be exercised 
free from constitutional restraint. . . . In every case that comes before 
this court, therefore, where legislation of this character is concerned 
and where the protection of the federal court is sought, the question 
necessarily arises: Is this a fair, reasonable, and appropriate exercise of 
the police power of the state, or is it an unreasonable, unnecessary, 
and arbitrary interference with the right of the individual to his per- 
sonal liberty?” 


It. is true that the decision in the Lochner case was rendered by a 
vote of five to four, but it would seem from a careful examination 
of their language that the dissenting judges were not protesting 
so much against the idea that due process of law means reasonable 
law, or, in other words, the court’s opinion of reasonable law, as 
against the view that the statute before them was unreasonable. 
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I have elsewhere traced the development of the Due Process of 
Law clause of the Fourteenth Amendment.® That development, 
however, has a certain background in the history of our constitu- 
tional law anterior to the Civil War. My purpose in this paper is to 
show what that backround is. 


I. 


The phrase ‘‘due process of law” comes from Chapter 3 of 28 
Edw. III, which reads as follows: 


“No man of what state or condition he be, shall be put out of his 
lands or tenements, nor taken, nor imprisoned, nor disinherited, nor 
put to death, without he be brought to answer by due process of law.” 


This statute in turn harks back to the famous Chapter 39 of 
Magna Carta, which the Massachusetts Constitution of 1780 
paraphrases thus: 


“No subject shall be arrested, imprisoned, despoiled, or deprived of 
his property, immunities, or privileges, put out of the protection of the 
law, exiled, or deprived of his life, liberty, or estate, but by the judg- 
ment of his peers or the law of the land.” ® 


The important phrase in this passage for our purposes is of course 
‘by the law of the land,” which is made by Sir Edward Coke in his 
Institutes synonymous with the later phrase, ‘“‘by due process of 
law,” and that in turn to signify “by due process of the common 
law,” that is, ““by the indictment or presentment of good and lawful 
men ... or by writ original of the common law.”? It must not 
be thought, however, that in writing thus Coke is recording the 
facts of history. Rather, to quote a recent authority upon Magna 
Carta, he was but “following his vicious method of assuming the 
existence in Magna Caria of a warrant for every legal principle 
established in his own day,” a method which has enabled him to 
mislead utterly “several generations of commentators.” ® Amon: 
those thus misled are the three great commentators on Ameri: 
constitutional law, Kent, Story, and Cooley, — willing dupe: 
doubt, yet dupes none the less.? 





5 7 Mich. L. Rev. 6423. ° Declaration of Rights, Art. XII. 7 Inst. fi, 5< 

8 McKechnie, Magna Carta, 447; ibid., generally on “Chapter 39.” 

® 2 Kent, Comm., 2 ed., 13; Story, Comm., 4 ed., § 1789; Cooley, Const. Lim 
351 et seq. 
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It will not be amiss perhaps to raise the question whether Coke 
regarded ‘‘the law of the land,” as he defined it, as beyond the power 
of parliamentary alteration, an inquiry which leads us to the great 
parliamentary inquest upon “the liberty of the subject” which, 
growing out of the arrest of the five knights, found ultimate fruition 
in the Petition of Right of 1628.1° The question at issue at this 
time between Parliament and the King was whether the latter in 
ordering an arrest must assign a cause the validity of which it would 
accordingly devolve upon the judges finally to determine. The 
parliamentary lawyers, among whom was Coke, in support of their 
contention that such assignment of cause must be made, propounded 
the following argument: “And for the words ‘ per legem terrae’ orig- 
inal writs only are not intended, but all other legal process, which 
comprehended the whole proceedings of the law upon a cause other 
than trial by jury . . . and no man ought to be imprisoned by 
special command without indictment, or other due process to be 
made by the law.” " The phrase ‘‘to be made by the law,” taken 
in connection with the purpose of Parliament’s protest, which was 
to keep “‘the regal power” ‘‘a legal power,” seems plainly to leave 


Parliament itself unhampered. 
There is, however, another phase of the matter which demands 


brief consideration. By “law of the land” Coke and his associates 
meant apparently merely such way. of proceeding on the part of 
the monarch, when moving against individuals, as the law, whether 
ancient custom, the common law, or statute, ordained and estab- 
lished. But now the source of the guaranty that the monarch should 
thus proceed was Magna Carta. It therefore behooved the parlia- 
mentarians to exalt Magna Carta as much as possible, or, to quote 
Sir Benjamin Rudyard, to make “that good old decrepid law of 
Magna Carta, which hath been so long kept in and bed-ridden, as 
it were, . . . walk abroad again.” ” Magna Carta is accordingly 
pronounced the source of the fundamental rights of English subjects, 
is treated as irrepealable, and, finally, as incompatible with the 
notion of sovereignty anywhere in the realm: ‘‘ Magna Caria is such 





10 2 Parliamentary History, especially cols. 262-362. 

11 Tbid., cols. 263-4. See also “Mr. Attorney,” at col. 306, with reference to a “‘pre- 
cise statute”; also Littleton, at cols. 319-20; also same at col. 323. 

2 Jbid., col. 335. In same connection, see Edward Jenks, “The Myth of Magna 
Carta,” Independent Review, March, 1904. 
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a fellow that he will have no sovereign.” * Years earlier than this, 
moreover, Coke himself had in Dr. Bonham’s Case “ declared spe- 
cifically that the_ common law would on occasion control an act of 
Parliament if the latter were contrary to common right and reason, 
and adjudge it to be utterly void. From the general idea, how- 
ver, of Parliament’s power as limited by a fundamental law which 
had found embodiment in Magna Carta as a whole to the more 
definite proposition that it was limited by the “law of the land” 
clause of Chapter 39 was but a step; and it is interesting to note 
that that step was actually taken by some of Coke’s contemporaries, 
to wit, in the case of Captain John Streater,” who, having been 
arrested by order of the Commonwealth Parliament, set up the 
contention in an application for a writ of habeas corpus, that such 
an order was not “law of the land.” The argument was rejected 
by the court: “If the Parliament should do one thing and we the 
contrary here,”’ said the judges, “things would run round. We 
must submit to the legislative power.” But though rejected, 
Streater’s argument, which is based almost exclusively upon pas- 
sages drawn from Coke’s various writings, serves to show what 
construction Coke’s language is susceptible of when viewed from 
the proper angle. 





II. 


The early state constitutions did not contemplate judicial review, 
but they were considered none the less as setting certain limitations 
upon legislative power, the transgression of which by the legisla- 
ture would destroy, to use an oft-quoted phrase from Vattel, “the 
basis of the legislature’s own existence,” thus giving rise to the 
right of revolution on the part of the people. Did, then, the phrase 
“law of the land,” which is the universal form in these constitu- 
tions, import any limitation upon legislative power? There «| 
three good reasons for thinking not. In the first place, ‘‘the jucs- 
ment of peers,” signifying in our constitutional usage trial by jun 
which is usually alternative to “law of the land” and thereior 





#8 Parliamentary History, col. 357. For Pym’s point of view, see MclIlwain, | 
Court of Parliament, 83. 

M4 8 Rep. 118. 1 5 State Trials, 386 et seq. 

6 See Mass. Circular Letter of 1768, MacDonald, Documentary Source » 
146-50. 
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apparently displaceable by it,!’ is often further safeguarded by a 
clause rendering it inviolable in all cases in which it had hitherto 
been used,1* a clause to which the members of the legislature were 
sometimes required to take special oaths of fidelity.’ In the 
second place, moreover, if “law of the land” meant something else 
than statutory enactment, that something could have been only 
the common law, which, however, is adopted in these same con- 
stitutions, when specific mention is made of it, only until the legis- 
lature may choose to alter it. Finally, in the early days of judicial 
review, a number of cases arose in which the Law of the Land clause 
would certainly have been brought forward had it been deemed 
available as a constitutional restriction upon legislative power.” 
The argument from silence is often of dubious value, but in a case 
of this sort it is almost conclusive. 

One of the two earliest constitutional cases under the Law of 
the Land clause arose in North Carolina in 17094,” in connection— 
with the statute authorizing the Attorney-General of the State to — 
take judgments against the receivers of public moneys upon motion 
and without notice to the delinquents. At first the opinion of the 
single judge Sitting was adverse to the statute, but “next day at 
the sitting of the court, Haywood, Attorney-General, moved the 
subject again,”’ contending that the clauses of the constitution that 
had been invoked were “‘declarations the people thought proper to 
make of their rights, not against a power they supposed their own 




















17 American Charters, Constitutions, and Organic Laws (F. N. Thorpe ed.), 569, 
1687, 1891, 2455, 2473, 2788, 3277. See also, for existing provisions of this character, 
Cooley’s Const. Lim. 351-3, note 1; and Frederick J. Stimson, Federal and State 
Constitutions, §§ 130-1. 

18 The original Maryland, New Hampshire, North Carolina, and South Carolina 
constitutions answer this description: American Charters, etc., supra, 1687 and 1688, 
2455 and 2456, 2787 and 2788, 3277 and 3278; the Pennsylvania Constitution of 
1776 is similar, p. 3083. See also ibid. 785, 2598, and 2637; Stimson, supra, § 72. 

19 This was the case in the original New Jersey Constitution, American Charters, 
etc., supra, 2598. 

20 The original Delaware, New Jersey, and New York constitutions contain this 
sort of provision. American Charters, etc., supra, 566, 2598, 2635. The absence of a 
similar provision from the other contemporary constitutions is acknowledgment that 
the power of sifting, continuing, or repealing the common law lay with the legisla- 
ture. See also ibid. 680, 1713, 1742, 1780, 2613, 2649, 2655. 

*1 Bayard v. Singleton, 1 Martin (N. C.) 42, 47 (1787); Bowman ». Middleton, 
t Bay (S. C.) 282 (1792); Van Horne v. Dorrance, 2 Dall. (U. S.) 309 (1795); Cooper 
v. Telfair, 4 Dall. (U. S.) 14 (1800). 

2 ——.y, State, 2 Hayw. (N. C.) 29, 38. 
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representatives might usurp, but against oppression and usurpa- 
tion in general.’’ Historically, he argued, the term “law of the 
land” had a double significance: first, it was a protest on the part 
of those who drafted Magna Carta against the attempt of King 
John to introduce the civil law into England, and secondly, it was 
a protest against royal action “by a pretended prerogative against 
or without the authority of law.” In the North Carolina constitu- 
tion therefore the lex terrae signified simply ‘“‘a law for the people 
of North Carolina, made or adopted by themselves by the interven- 
tion of their own legislature.” After some hesitation two of the 
three judges accepted the Attorney-General’s point of view. 

. The result arrived at by the North Carolina Superior Court in 
1794 was reached independently by the New Hampshire Supreme 
Court nearly a quarter of a century later in Mayo ». Wilson,” in 
which a statute authorizing selectmen and tything-men to arrest 
persons suspected of traveling unnecessarily on the Sabbath was 
challenged upon the ground that under the Law of the Land clause 
of the State Constitution arrests could be made only by virtue of 
writs of duly constituted courts or warrants under the hand and 
seal of the magistrates. Said the court: “If this be the true con- 
struction of the constitution, the law in question is most clearly . 
invalid, for it certainly purports to authorize an arrest without writ 
and without warrant from the magistrate.” But is this the true 
construction? Kirst, upon the basis of a review of Coke’s and 
Sullivan’s treatment of the same clause in Magna Caria, and sec- 
ondly, upon the basis of an examination of the general principles 
upon which society is founded, the court comes to the opinion 
that ‘‘the fifteenth article in our Bill of Rights was not intended to 
abridge the power of the legislature, but to assert the right of every 
citizen to be secure from all arrests not warranted by the law,” 
expressing ‘“‘the will of the whole.” It should be noted in passing 
that the entire objection to the New Hampshire statute was tothe 
method of its enforcement and not at all to its substance. 

But admitting the Law of the Land clause to limit the power of 
the legislature, when would it limit it? The context in which the 
clause is invariably found in the early state constitutions signifies 
that its reference is to procedure in the enforcement of penalties. 





% 1 N. H. 58. 
% See references in note 17, supra. See also the opinion of the Attorney-General 
Rawlin of Barbadoes (1720?), Chalmer’s Opinions, 373-82. 
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If therefore it limited the power of the legislature, it was when the 





legislature was delineating the process by which its measures, im- 





posing penalties for their violation, were to be enforced. At this - 





point the choice of the legislature would be restricted: it_must_ 
select those methods of procedure which were known to “the law 
of the land.” Such is the point of view of the South Carolina 
Supreme Court in the case of Zylstra v. Corporation of Charleston,” 
which was decided in 1794, the same year as the North Carolina 
case just reviewed. The plaintiff Zylstra had been arrested for 
violating a city ordinance which forbade the keeping of a tallow- 
chandler’s shop within the corporation limits and, being subsequently 
convicted by the court of wardens without the intervention of a 
jury, had been fined £100. Again, it should be observed that plain- 
tiff’s objections are leveled not at all against the body of the ordi- 





the further pursuit of his livelihood within the city limits, but 
solely against the. i ibition was enforced. 
Even so, the court was hesitant to pass upon the constitutional 
issue, half of the bench basing their decision in favor of plaintiff 
upon the terms of the municipal charter. Waties, J., was more 
audacious, and construing the Law of the Land clause to consecrate 
the procedure known to the common law, pronounced the jurisdic- 
tion of the Court of Wardens unconstitutional. This view turned 
out, however, to be too stringent for any practical use, wherefore 
it was ultimately so far modified as to sanction the procedure that 
has been in existence at the time of the adoption of the state con- 
stitution,” — an illogical doctrine surely, since on the one hand it 
admits the necessity of legal development, but on the other hand 
cuts it short at a point which, from the standpoint of such neces- 
sity, is a perfectly arbitrary one. 

‘Law of the Land” and “‘ Due Process of Law,”’ however,.derive 
their_great.contemporary..importance notfrom—their_character as 
restrictions upon the power of the legislature in the enactment of 
procedure merely, but from their character as restrictions upon the 
power of legislation in general.” Not everything that is passed i 


eeeenteeme 


nance in question, that is, against the prohibition enacted against 





% 1 Bay (S. C.) 384. 

% See particularly State v. Simons, 2 Spears 761 (1836)5 the definition there given 
on page 767 by O’Neill, J., anticipates Justice Curtis’ definition in Murray v. Ho- 
boken Land & Improvement Co., infra. 

27 Such use was originally suggested for the Trial by Jury and Due Compensation 
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the form of law is “law of the land,”’ say the courts, not only with 
reference to enactments which have nothing to do with the subject 
of procedure, but even with reference to enactments sanctioned by 
methods of enforcement admittedly unexceptionable, as, for exaim'p!c 
the statute involved in the Lochner case. How has this come about?’ 
The essential fact is quite plain, namely, a feeling on the part o! 
judges that to leave the legislature free to pass arbitrary or lars! 
laws, so long as all the formalities be observed in enforcing suc! 
laws, were to yield the substance while contending for the shaclow. 

ut such a feeling is of course not in itself constitutional law: the 
question is, therefore, how did it become such ? Before we can take 
up this question we have to dispose of some collateral matters. 

The first great achievement of the courts in the interpretation of 
the written constitution was the establishment of judicial review; 
but that being done, the great problem toward the solution of which 
this same achievement is but the first contribution still remained, 
namely, the problem of the rightful limits of legislative power, 
particularly in dealing with property rights. During the Revolu- 
tion and the years immediately following, the state legislatures had 
put through a number of reforms that had borne down upon vari- 
ous proprietary interests rather severely: the Northern legislatures 
had adopted measures looking to the gradual abolition of slavery 
within their respective jurisdictions; the Southern legislatures had 
abolished primogeniture; the reforming legislature of Virginia, 
after first disestablishing the Episcopal Church in that state, had 
twice reorganized it and had concluded, in 1801, by appropriating 
certain of its lands to the state.” Meantime, other exigencies than 
reform had, in the course of the years 1785-87, produced still more 
drastic legislation — ‘‘rag money” measures in a majority of the 
states and laws impairing the obligation of private contracts in 
still more; ?° so that when the Constitutional Convention met in 
Philadelphia in May, 1787, Madison attributed its convening less 








clauses; see Madison on Paper Money, November, 1786, Writings (Hunt) II, 280. 
Also see notes 82 and 107, infra. 

28 For a general account of this legislation see Fiske, Critical Period, 70-82. Fora 
sketch of the Virginia Church Acts see Terret v. Taylor, 9 Cranch (U. S.) 43 (1815), 
47-8. i 

2 See Fiske, supra, 168-86; A. C. McLaughlin, Confederation and the Constitu- 
tion, Ch. IX; 1 McMaster, History of the People of the United States, Ch. III.; 
Story, Comm., § 1371; Marshall in Sturges v. Crowninshield, 4 Wheat. (U. S.) 122. 
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to the necessity of remedying the deficiencies of the Articles of Con- 
federation for national purposes than to the necessity of providing 
some effective security for private rights against legislative attack.*° 
Finally, in virtue of notions inherited from Colonial days, which 
were further confirmed by the prevalent analogy between the state 
legislatures and the British Parliament, these bodies were prone, 
during the early years of our constitutional history, and some of 
them for years afterward, to all sorts of “special legislation” so 
called; that is, enactments setting aside judgments, suspending the 
general law for the benefit of individuals, interpreting the law for 
particular cases, and so on and so forth." So long, of course, as there 
were Tories to attaint of treason this species of legislative activity 
had some excuse, but hardly was this necessity past than it came 
into great disrepute even with some of the best friends of democracy, 
by whom it was denounced not only as oppressive but as not prop- 
erly within legislative power at all. 

But how was criticism upon legislative power converted into 
effective constitutional law? The answer is to be found in the doc- 
trine of vested rights, which is the foundational doctrine of constitu- 
tional limitations in this country, and which in turn rests, not upon 
the written constitution, but upon the theory of fundamental and 
inalienable rights. Setting out with the definition of a vested right 
as a right which a particular individual has equitably acquired 
under the standing law to do certain acts or to possess and use cer- 
tain things, the doctrine of vested rights regards any legislative 
enactment infringing such a right, whether by direct intent or 
incidentally, without making compensation to the individual af- 
fected, as inflicting a penalty ex post facto Article I, Section 10, 








80 See Madison’s long speech of June 6 in the Convention, in his Notes; also his 
letter of October 24, 1787, to Jefferson, giving an account of the Convention; also 
Federalist 44 (Lodge ed.). 

31 For examples note the following cases, cited infra, Calder v. Bull, Cooper ». 
Telfair, Holden v. James, Merrill ». Sherburne, Dash v. Van Kleek, Van Horne 2. 
Dorrance’s Lessee, Satterlee v. Matthewson, Norman »v. Heist, and others referred to 
in footnotes. 

% See Federalist, 48, quoting from Jefferson’s notes on Virginia. 

% The definition of a “vested right” is essentially that given by Chase, J., in Calder 
2. Bull, modified by Parker, C. J., in Foster v. Essex Bank, 16 Mass. 245 (1819), that 
there is no such thing as a “vested right to do wrong.” Special legislative exemp- 
tions for which consideration is lacking should also be excepted from the definition. 
See Beers v. Ark, 20 How. (U. S.) 527 and cases cited. Also certain remedial statutes, 
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of the federal Constitution prohibits the states from passing ex post 
facto laws, and there is good evidence for believing that some of 
those who were instrumental in framing this provision intended it 
to forbid practically all sorts of retrospective laws.* In Calder ». 
Bull,® however, partly upon the strength of Blackstone’s authority 
and partly for reasons of expediency, the Supreme Court ruled that 
the prohibition in question extended not to civil cases but to penal 
cases only. But now it is exactly the purport of the doctrine of 
vested rights to obliterate this very distinction between civil and 
penal legislation; and what is more paradoxical still, the first dif- 
ficult step to this end was taken in the leading opinion in Calder v. 
Bull, that of Chase, J., who set forth in a dictum that must be re- 
garded as stating the leavening principle of American constitutional 
law, the notion that legislative power;quite independently of the 
written constitution, is not absolute, but is constrained both by 
its own nature and by the principles of republican government, 
natural law, and the social compact. It is true that these views 
did not pass unchallenged, for Iredell, Chase’s own associate, pro- 
nounced them those of a “speculative jurist,” insisting that in a 
constitution which should contain no other provisions than those 
organizing the three branches of government, the legislative would 
be omnipotent. But, Iredell’s disparaging tone to the contrary not- 
withstanding, Chase is to be regarded as foreshadowing the doctrine 
of Kent, Story, and, to some extent, that of Marshall, besides that 
of a host of lesser contemporaries, — in a word, the main trend of 
American constitutional decisions for a generation. 

And indeed from the very moment, as Chase shortly afterwards 
testified without contradiction in Cooper v. Telfair, state legis- 
lation began to be subjected generally to “new and more rigorous 
tests,” which, a few years anterior, little of it that was of major 
importance could have survived. An excellent illustration is fur- 








1 Kent, Comm. 455. In general, see T. M. Cooley in 12 Cent. L. Journ. 2-4: Cooley 
admits that the validity of legislation in this class of cases [retrospective laws] 
depends upon the view the court may take of its justice, and thinks this an unsatis- 
factory state of the law. Cooley follows the early cases largely. On the general sub- 
ject see W. G. Meyer, Vested Rights, St. L. 1891. See also H. C. Black in 25 Am. L. 
Reg. N. S. 681 e¢ seq. 

% See Madison’s Notes, under the dates of August 22 and 28; Dickinson’s speech 
on the subject, August 29; Mason’s, on September 14. Also see Federalist 44. 

% 3 Dall. (U. S.) 386 (1798). 

% 4 Dall. (U. S.) 14 (1800). 
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nished by the conversion of the Court of Appeals of Virginia, which 
between the years 1797 and 1802 advanced the doctrine of vested 
rights from a mere interpretative principle of general statutes *” 
to a positive limitation upon legislative power and passed from 
giving, in the earlier of these years, the most sweeping possible 
application to the law forbidding entails ** to the very verge of 
overturning the law disposing of the church lands, which was saved 
by the merest accident.*® Another interesting illustration of the 
same character is afforded by the argument of the Supreme Court 
of Massachusetts in the case of Wales v. Stetson,*° which gives the 
doctrine of vested rights the same effect as Marshall later gave the 
Obligation of Contract clause in the Dartmouth College case. This 
was in 1806. Hight years later the same court decided in Holden 
y. James“ that notwithstanding the fact that the twentieth article 
of the state constitution contemplates a power inhering in the 
legislature to suspend the laws, such suspensions must be general, 
it being “‘manifestly contrary to the first principles of civil liberty, 
natural justice, and the spirit of our constitution and laws, that any 
one citizen should enjoy privileges and advantages which are denied 
to all others under like circumstances.” Five years later the New 
Hampshire Supreme Court laid down a similar doctrine upon the 
basis of the theory of the separation of powers, which had found 
clear and dogmatic expression in the New Hampshire Constitution 
of 1784.% Meanwhile, in 1811 the doctrine of vested rights was _ 
given its classic statement by Chancellor Kent in the famous case 
of Dash v. Van Kleek,* which was bottomed squarely upon Chase’s 
dictum in Calder v. Bull. 

But it is most important for our purposes to note the constrictive 
effect of the doctrine of vested rights, particularly in the New York 
courts, upon the large acknowledged powers of eminent domain 
and police regulation, and, contrariwise, its expansive effect in the 











87 See Elliott v. Lyell, 3 Call (Va.) 268 (1802), following Lord Mansfield in Couch 
v. Jeffries, 4 Burr. 2460 (1769). 

38 Carter v. Tyler, 1 Call (Va.) 165 (1797). 

8 Turpin v. Lacket, 6 Call (Va.) 113 (1802). The accident referred to was the death 
of Pendleton, J., the night before the day of the decision. Had he survived the court 
would have stood 3 to 2 against the statute. 

40 2 Mass. 145. Cf. 1 Yeates (Pa.) 260 (1793). 4 rr Mass. 3096. 

“ Merrill v. Sherburne, 1 N. H. 204 (1819). Bill of Rights, Art. 37. See also Arts. 
23 and 29. 

# 7 Johns. (N. Y.) 498. See also 1 Comm. 455-6 and notes, 
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Supreme Court of the United States upon the prohibitions upon 
state power in the Constitution of the United States. The state had, 
it was always recognized, the power of eminent domain and also 
the power to regulate the use of property in the interest of the 
security, health, and comfort of its citizens,“ that is to say, the police 
power, but to both these powers fundamental principles were now 
found to set very definite limits. Thus in Gardner v. Newburgh “ 
Chancellor Kent ruled, upon the authority of Grotius, Puffendorf, 
and Bynkershoek,* and that of Blackstone, whom he quotes to 
the effect that in exercising the power of eminent domain the state 
is ‘‘an individual treating with an individual for an exchange,” *” 
that compensation was due the owner of property taken by the 
state even in the absence of any constitutional provision to that 
effect; furthermore that similar compensation was due one whose 
property, though not taken, was damaged by the state, and finally, 
by way of dictum, that the power of eminent domain is exercisable 
for “‘public purposes only.” *® The police power was similarly 
delimited. In the first place Kent was careful to point out that it 
did not extend to sumptuary legislation.“ Again, by the followers 
of Kent, more zealous perhaps than their master, a distinction was 


drawn, upon the authority of Vattel, between regulation on the one 
hand, which was the true function of the police power, and on the 
other hand destruction, which lay without it.°° True, the state 
could abate a nuisance, but only in those cases in which at the 
common law a private person, ‘‘taking the law into his own hands,” 
could do so. If it would go farther than this, the state could rely 
only upon its power of eminent domain and, by the doctrine of 





# 2 Comm. 340. 

4 2 Johns. Ch. (N. Y.) 162 (1819). 

4 See Grotius, De Jure Belli ac Pacis, Bk. 8, ch. 14, sec. 7; Puffendorf, De Jur. Nat. 
et Gent., Bk. 8, ch. 5, sec. 7; Bynkershoek, Quaest. Jur. Pub., Bk. 2, ch. 15. 

47 + Comm. 138. 

48 On this point see also 2 Kent, Comm. 339-40; also Varick v. Smith, 5 Paige 
(N. Y.) 146. 

49 2 Comm. 328-30. For an instructive passage, setting forth Kent’s point of view, 
see ibid. 325-6. Here Kent demurs to Blackstone’s doctrine that the descent and 
transfer of property “are political institutions and creatures of municipal law, and 
not natural rights.” See also ibid. 1. 

50 See particularly Attorney Griffin’s argument in 7 Cowen (N. Y.) 592; the pas- 
sage from Vattel is Bk. I, ch. 20, sec. 246. 

51 See also Justice Comstock’s opinion in the Wynehamer case, reviewed below, 
and citations given. Cf. 2 Kent, Comm. 339-40. 
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consequential damages, must render adequate compensation for 
any valuable use abolished by its action. 

Lastly, the doctrine of vested rights was infused by the Supreme 
Court into the Obligation of Contracts clause of the federal Con- 
stitution. The channel through which the doctrine was conducted 
to this use was furnished by the circuit courts, which in cases falling 
to the jurisdiction of the national judiciary because of diversity of 
citizenship stand in the place of the state courts and so have, from 
the outset, felt free to pass upon the constitutionality of state laws 
under the state constitution and such “general principles” as they 
have found those constitutions to recognize.” This is the expla- 
nation of such decisions as that of Patterson, J., in Van Horne v. 
Dorrance,® of Story in Society v. Wheeler,“ and of the Supreme 
Court itself, speaking through Story, in Terret v. Taylor.» But the 
benefits of such decisions, after all, were not widespread. It was 
necessary, if the doctrine of vested rights was to do its full work, 
to enter the states themselves, and particularly was it necessary 
to extend the protection of the federal judiciary to legislative grants, 
whether of lands or charters, which, even in the states whose courts 
generally enforced the doctrine of vested rights, was sometimes left 
to the mercy of the legislatures; it being held, apparently, that 
what the legislature had given, the legislature could take away. 
In Fletcher v. Peck, a case coming up from the circuit, Marshall 


achieves the deftest kind of blending of the < doctrine of e of vested right rights 
with the prohibition of the national Constitution of state laws 
impairing 1 ring the obligation of contracts. In the Dartmouth College 
case,°” which came up on a writ of error from a state supreme court, 
the same doctrine is upheld. The step was an easy one, and it 
was furthermore assisted by Webster’s argument, a large part of 
which comprised Jeremiah Mason’s earlier argument before the 


state court, invoking the doctrine of vested rights.** A decade 





8 See particularly Cushing, J., upon this point in Cooper ». Telfair; also Miller, J., 
in Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874), and Davidson v. New 
Orleans, 96 U. S. 97 (1877). 

58 2 Dall. (U. S.) 309 (1795). 

5 2 Gal. (U. S. C. Ct.) 103 (1814). 8 9 Cranch (U. S.) 43 (1815). 

5% 6 Cranch (U. S.) 87 (1810); see Justice Johnson’s opinion in this case. 

57 4 Wheat. (U. S.) 518 (1810). 

58 For Mason’s argument and collateral matter of great interest, see Shirley, Dart- 
mouth College Causes, in 2 So. L. Rev. nN. s. 22 e¢ seg. and 246 et seg. Webster 
significantly enough desired to bring the case up through the Circuit Court. 
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later, in 1829, Johnson, J., made an interesting confession of the 
motives that had guided the court in this, the most important, 
class of its decisions, throughout the period that was then drawing 
to a close. He.writes: 


“This court has had more than once to toil up hill in order to bring 
within the restriction of the states to pass laws violating the obligation 
of contracts, the most obvious cases to which the Constitution was in- 
tended to extend its protection; a difficulty which it is obvious might 
often be avoided by giving to the phrase ex post facto its original and 
natural application.” ®° 


The suggestion of Johnson, J., fell upon stony ground; but 
to-day it would be easy to imagine that the Supreme Court, in the 
interpretation that it began giving the Due Process of Law clause 
of the Fourteenth Amendment in 1890, had heard and heeded the 
warning of sixty years before. 

But now for the purpose of this digression, which is twofold: 
first to indicate the point of view of the period during which the Law 
of the Land clause of the written constitution was first invoked as a 
protection of private rights against legislative power in general, and 
secondly, to point out that even where available, as, for example, 
it always was to the Massachusetts ® and New York courts, it 
was not so invoked by the courts above mentioned, which instead 
contented themselves with drawing upon the principles of natural 
law and the social compact, at least so far as these principles render 
private property inviolate. But, of course, there had to be the not- 
able exception to this general rule, for without it the Law of the Land 
clause would have had as short and inglorious a history as the 
initially much more promising provision respecting ex post facto 
laws. 


Til. 


The exception was furnished by the Supreme Court of North 
Carolina. At first glance this circumstance appears remarkable 





58 Note appended to his concurring opinion in Satterlee v. Matthewson, 2 Pet. 
(U. S.) 380, 681 et seg. (1829). 

6 Marcy v. Clark, 17 Mass. 330 (1821), furnishes a good example of a case in which 
the phrase “law of the land” might have been used in the derived sense but is, as a 
matter of fact, used only in the narrow sense of procedure. In the same connection 
see also Rice v. Parkman, 16 Mass. 326. 
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in view of the attitude taken by that court in 1794, but upon a. 
little investigation it is easily comprehended. In North Carolina, 
as in Pennsylvania, Rhode Island, and a number of the Western 
states, at the time judicial review was coming into general practice 
the creed of popular sovereignty was already in high favor;® ac- 
cordingly it soon came to be understood in these states that judicial 
review rested not upon the doctrine of nafural rights, its original 
foundation, but exclusively upon _ the written constitution, which 
was represented as an enactment of the sovereign people. But. 
while in Pennsylvania and Rhode Island the courts, in conse- 
quence of the unavailability of such standards, felt themselves 
obliged to uphold all enactments of the legislature not transgressing 
some specific provision of the written constitution,” the Supreme 
Court of North Carolina, possessed of a more enterprising spirit, 
set about to discover some" clause-of_4 {..the-written-instrument—of— 
sufficiently indefinite content, to accomplish the task that in-Massa» 
chusetts, New York, a and | New Hampshire had fallen to doctrine 
drawn from abroad. 

he pioneer case in North Carolina was that of the University 
of North Carolina v. Foy,® in which the constitutional issue was 
furnished by an act of the legislature of North Carolina repealing 
an earlier grant of lands to the university. In part the court ren- 
dered its decision in favor of the university upon the ground that 
that institution was erected in accordance with a mandate from the 
constitution itself and therefore stood on “higher grounds than any 
other aggregate corporation,” but in part it relied upon the Law 
of the Land clause of the State bill of rights, which it found binding 
upon the legislature exclusively and which it defined to mean that 
no one should be deprived of his liberties or property without the 
intervention of a court of justice acting with a jury. The court 
says: 














st See 2 G. J. McRee, Life and Correspondence of James Iredell, 145-9, 169-76. 
Tredell’s own later change of heart is shown by his opinion in Calder ». Bull, supra. 

® Under C. J. Tilghman’s leadership the Pennsylvania Supreme Court enforced 
the doctrine of vested rights, but under Gibson, C. J., rejected it for the doctrine of 
a plenary legislative power, save so far as limited by specific prohibitions of the written 
constitution. Cf. Bedford v. Shilling, 4 Serg. & R. (Pa.) gor (1818), and Eakin v. Rauh, 
12 Serg. & R. (Pa.) 330 (1825), with Watson v. Mercer, 1 Watts (Pa.) 330 (1833), and 
Menges v. Wertman, 1 Pa. St. 218 (1845), and note cases cited in the last case. 

® 2 Hayw. (N. C.) 310 (1804). 
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“The property vested in the trustees must remain, therefore, for the 
uses intended for the university, until the judiciary of the country in 
the usual and common form pronounce them guilty of such acts as will 
in law amount to a forfeiture of their rights or a dissolution of their 
body.” 

University of North Carolina »v. Foy is susceptible of two inter- 
pretations, a narrow one and a broad one. On the one hand em- 
phasis may be laid upon the special character of the enactment 
overthrown and the decision classified accordingly with those re- 
viewed above, in which the judges were endeavoring to rid legisla- 
tive power of its element of prerogative by emphasizing the general 
character of legislation. This is the interpretation which Webster 
makes of the case in his argument in the Dartmouth College litiga- 
tion, where he defines “‘law of the land” to mean the “general 
law,” and prohibitive therefore of “acts of attainder, bills of pains 
and penalties . . . legislative judgments, degrees, and forfeitures.” ™ 
A decade later Webster’s language is in turn similarly interpreted 
by the Supreme Court of Tennessee, in the case of Van Zant »v. 
Waddell,® in which the Law of the Land clause of the Tennessee 
constitution is defined to mean “a general public law equally bind- 
ing upon every member of the community . . . under similar cir- 
cumstances.” In 1832 similar doctrine is voiced by the Supreme 
Court of South Carolina in the case of State v. Heyward,® where 
it supplements the doctrine of vested rights and the Obligation of 
Contracts clause of the Federal Constitution; and in 1838 the 
performance of the South Carolina court is exactly repeated by the 
Supreme Court of Maryland in the case of Regents v. Williams. 
Finally, in 1843, Gibson, C. J., of Pennsylvania, who had begun his 
judicial career a firm believer in legislative sovereignty, — going 
even to the length of denying the doctrine of judicial review, — 
and who had always shown himself hostile to the doctrine of vested 
rights, was driven in Norman »v. Heist, in order to avoid too out- 





& 4 Wheat. (U. S.) 575 et seg. See also ibid. 582, a question from Burke; Lache's 
second Treatise on Civil Government, § 142. 

% 2 Yerg. (Tenn.) 260. See also ibid. 554; 10 Yerg. (Tenn.) 50. 

6 3 Rich. (S. C.) 389. 

87 g Gill & J. (Md.) 362. The court cites University of North Carolina ». Foy. 
Cf. 7 Gill & J. (Md.) 191. In the latter case a special act of the legislature was over- 
turned under the Sixth Article of the Bill of Rights, but no mention is made of the 
“law of the land” clause of the constitution. 

68 5 W. & S. (Pa.) 171. 
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rageous consequences from a special act of the legislature, to avail 
himself, if only temporarily, of the Law of the Land clause of the 
Pennsylvania constitution, which he defined as signifying “un- 
doubtedly a preéxistent rule of conduct, declaratory of a penalty 
for a prohibited act, not an ex post facto rescript or decree made 
for the occasion.” 

The broad interpretation of University of North Carolina v. Foy 
is to be had by disregarding the special character of the act under 
review and attending only to its operation upon private rights; 
that is, by identifying the doctrine of that decision with the general 
doctrine of vested rights, and so translating the Law of the Land 
provision into a prohibition of all retrospective legislation. In the 
case of Hoke v. Henderson, moreover, decided in 1833, the Supreme 
Court of North Carolina itself puts exactly this interpretation upon 
its precedent. In that case the act in question was a statute which, 
in providing for the future election of court clerks, operated in some 
cases to displace previous incumbents by appointment. In behalf 
of the statute it was urged, first, that it was general in terms, ‘‘ want- 
ing in the precision and direct operation usually belonging to and 
distinguishing judicial proceedings,” and secondly, that it was — 
ostensibly at least — enacted from the standpoint of the legislative 
view of the public interest and without any intention of passing 
sentence upon those detrimentally affected by it, who in fact were 
not charged with any delinquency: that the measure therefore was 
not a bill of pains and penalties and that any discussion of procedure 
was impertinent to the issue. Ruffing, C. J., was not much moved 
by these objections, but brushing them aside, proceeded to define 
“law of the land” to require that, before anyone shall be deprived 
of property, he shall have a judicial trial “according to the mode 
and usages of the common law” “and a decision upon the matter 
of rights as determined by the law under which it [the property] 
vested.” The final clause of this definition is the notable part of 
it; for if it be taken literally it means that, with reference to any 
particular property right, the existent law is elevated to the position 
of a constitutional limitation upon the body which enacted it and 
can never be altered to the diminution of that right. Nor does the 
court apparently shrink from this result; for it says, it is true that 
_ “the whole community may modify the rights which persons 


6 2 Dev. (N. C.) 1. 
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can have in things or at its pleasure abolish them altogether,” but 
it hastens to add that the community speaks only through the 
constitution. 

Some five years following Hoke v. Henderson occurred the Ala- 
bama case of Ex parte Dorsey,” which is notable for a number of 
reasons: ‘First, because by the decision in it the doctrine of the 
Tennessee court in Van Zant v. Waddell is expanded, under color 
of warrant from the first article of the Alabama Bill of Rights, into 
a condemnation of legislation affecting detrimentally, not merely 
particular persons, but particular classes; secondly, because in the 
opinion of Ormond, J., the much more precise phrase “due course 
of law” is used as the equivalent of the phrase “law of the land”; 
and thirdly, because in the same opinion the term “property” in 
the Due Course of Law provision takes on a greatly expanded 
meaning, connoting not merely, like the phrase “ vested rights,” 
tangible property or specific franchises or remedies, but the general 
rights of an individual as a member of the community. The act 
under review in Ex parte Dorsey provided among other things that 
an attorney at law should be required, as a prerequisite condition to 
his practicing in the courts of the state, to take an oath asserting 
not only that he would not in the future participate in a duel in 
any capacity, but that he had not done so in the past. This rather 
harsh provision was placed by its defenders upon one or more of 
three grounds: first, that attorneys were public functionaries and 
that therefore the legislature has, under the constitution, the ex- 
press right to prescribe their qualifications; secondly, upon the 
ground that it was penal legislation such as the constitution ex- 
plicitly required the legislature to enact for the suppression of 
duelling; thirdly, upon the ground that the legislature had enacted 
it by virtue of its general power to provide for the moral welfare of 
the community. The point of view of the majority of the court in 
overturning the provision in question is indicated by its use of the 
final clause of the bill of rights, containing the usual caveat that 
enumeration of certain rights should not be construed to disparage 
other rights not so enumerated, in such a way as virtually to con- 
vert the constitution of the state into a grant of powers. They 
therefore insist upon treating the act under review — having swept 
aside the contention that attorneys are public functionaries — as a 





70 7 Porter (Ala.) 293. 
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bill of pains and penalties, aimed at a particular class in the com- 
munity. The measure is held, therefore, to fall under the condemna- 
tion of the first article of the bill of rights and the constitutional 
guaranty of a trial by jury, and by Ormond, J., who is sure that 
the right to practice law is “as deserving of protection as property,” 
or at least is ari element of the inalienable right to pursue happiness, 
under that of the “due course of law” clause. Collier, J., dis- 
sented, upon the ground that the state constitution is not a grant 
of powers but an organization of inherent powers, which accordingly 
are available to the legislature unless specifically withheld. The 
“due course of law” clause has therefore no independent force as a 
limitation upon the power of the legislature. It means such “forms 
of arrest, trial, and punishment” as are “guarantied by the Con- 
stitution, or provided by the common law, or else such as the legis- 
lature, in obedience to constitutional authority, have enacted to 
insure public peace or elevate public morals.” ‘Two years later we 
find Ormond, J., essentially disavowing his doctrine in this case 
and adopting that of his dissenting associate. 
Edward S. Corwin. 


PRINCETON UNIVERSITY. 
[To be continued.] 
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PoLiTIcAL OFFENSES IN ExtrApITION. — Although some noted pub- 
licists have contended that nations are bound to extradite criminals by 


international law,! this view has not been taken by English-speaking 
countries.2 Under our Constitution,’ however, every state is obliged to 
surrender fugitives wanted for any crime by another state in the Union; ‘ 
and most of the leading nations have bound themselves by reciprocal 
treaties to extradite persons wanted for a large number of specified 
crimes.’ No treaties of the United States mention offenses of a political 
character, unless to exclude them. England has excluded them by a 
general act of Parliament,’ and it seems never to have been doubted that 
the law is the same in the absence of express exclusion.® 

Although it would seem that there should be definite rules to deter- 
mine what is a political offense, hardly more than a bare outline has been 





1 The authorities pro and con. are collected in WHEATON (DANa’s Ep.), INTERNA- 
TIONAL Law, § 115. Interesting instances of extradition, mostly of political fugi- 
tives, through specific negotiations, may be found in Tilghman, C. J.’s opinion in 
Commonwealth v. Deacon, 10 Serg. & R. (Pa.) 125, 128-130, and OPPENHEIM, INTER- 
NATIONAL LAw, 389 et seq. 

2 For a summary of the authorities, see MoorE, ExTrapitTIon, §§ 16, 28. 

3 U. S. Const., Art. IV, sec. 2, § 2. 
pe 4 This includes political crimes. See Commonwealth ». Dennison, 24 How. (U. S.) 

, 100, 

5 For a list of the treaties of the United States, see 19 Cyc. 53, note. 

6 See SPEAR, ExTRADITION, 48. A few treaties of Continental countries provide for 
extradition for political offenses. See CLARKE, EXTRADITION, 211, note; OPPENHEIM, 
INTERNATIONAL LAw, 400. 

7 33 & 34 Vict. c. 52. 

8 A statement to this effect in a message by President Tyler to the Senate has been 
generally accepted. See Moore, EXTRADITION, 303 note, 305. 
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developed. It is universally agreed that acts other than those which 
are crimes only because they menace the government are political of- 
fenses. Thus, extradition has been refused for offenses which, under 
ordinary circumstances, would be murder,’ arson,” robbery," and piracy.” 
Such crimes are, however, exempt from extradition only if committed 
in an attempt to get control of the government." The crimes of an an- 
archist are usually not political, because he seeks to substitute no organ- 
ized government for that which he attacks. And the murder of a 
Russian constable by a revolutionist, to effect his escape, was recently 
held not to be a political crime. Re Federenko, 15 West. L. R. 369 (Mani- 
toba, K. B., Oct. 18, 1910). The question of assassination of high gov- 
ernment officials has received but little judicial consideration,” but 
jurists are unanimously of the opinion that it should not be given the 
dignity of a political offense.” 

The law has justly been more lenient with acts done in an uprising of 
some size. As it is clear that no violence of any proportion or military 
disguise can be considered political if really not prompted by political 
motives, the courts have carefully investigated the animus of the expe- 
dition as a whole; and a commission from a de facto or an assumed 
government,!* or its authorization or subsequent ratification of the act,!® 
is important only as a matter of evidence. But probably any act done in 
furtherance of a genuine insurrection, and directly connected with it, is 
exempt. It is immaterial whether the government which is asked to sur- 
render the fugitive has recognized the fugitives’ party as a government ” 
or even as belligerents,21 whether the end sought was a just one,” or 
whether the particular act was helpful in bringing about that end.“ In 
theory, however, a murder prompted by ulterior motives would not be 





® In re Castioni, [1891] 1 Q. B. 149; Im re Ezeta, 62 Fed. 964. 

10 McKenzie’s Case, cited 62 Fed. 1000. 

1 Case of the Mexican Revolutionists, cited 62 Fed. 1001; Im re Young, a Canadian 
case reported in BENJAMIN, THE St. ALBANS RAID. 

2 The Roanoke, CLARKE, EXTRADITION, 253. 

13 See In re Castioni, supra, 156. 

4 In re Meunier, [1894] 2 Q. B. 41s. 

1% The only case found is that of Jacquin, Moore, ExTRADITION, 309, in which the 
Chamber of Indictment at Brussels held it to be a political offense, in accord with the 
decision of the court of first instance, but against that of two intermediate courts. 

16 See, for example, Moore, ExTRADITION, § 310 note; CLARKE, ExTRADITION, App. 
di, diii; 2 StepHeN, History or Criinat Law, 70; OppENHEIM, INTERNATIONAL 
Law, 398; LAWRENCE, INTERNATIONAL Law, 238, where it is said, “Rulers should 
not be preserved like game for battwes of excited enthusiasts.” The treaties of the 
United States with Belgium and Luxemburg provide for the extradition of such as- 
sassins, and such a provision is usual in treaties between the Continental nations. 
See OPPENHEIM, INTERNATIONAL LAw, 304 ef seq. 

17 See In re Tivnan, 5 B. & S. 645, 681, 696. THe CHESAPEAKE, THE CASE OF 
Davin Cottins é¢ al., 23. 

18 See In re Tivnan, supra; In Matter of Burley, 1 Local Courts & Municipal Ga- 
zette, Toronto ro (affirmed 1 Can. L. J. N. s. 34); Im re Young, supra. But see The 
Roanoke, supra. 

19 See In Matter of Burley, supra; In re Young, supra. 

20 Thus the Canadian courts held some acts authorized by the government of the 
Confederate States political and some not. See THE CHESAPEAKE, supra; In Matter 
of Burley, supra; In re Young, supra. 

21 In addition to the cases cited in note 20, see Case of McKenzie, supra. 

2 See especially Case of McKenzie, Moore, EXTRADITION, 314, note. 

% See especially In re Castioni, supra, 158. 
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political in its character merely because done in the course of a political 
rising,“ any more than would a rape committed by a soldier in time of 
war. But in dealing with acts of violence directly connected in nature, 
time, and place with a real rebellion, judges have been reluctant to go into 
the question of motive, and have regarded it sufficient that it was inci- 
dental to the conflict.” .There has, moreover, been little tendency to 
consider whether or not the act was a breach of the rules of war.% Pub- 
licists have suggested that this should be considered and that courts 
should be free to draw the line between acts abhorrent to common no- 
tions of law and morality and those reasonably demanded in warfare.” 
As the problem under discussion is the interpretation of a vague, general 
phrase in a treaty or statute, this suggestion is open to no legal ob- 
jection. It is rather astounding to find that in all the cases in English- 
speaking countries where a fugitive has asserted that his crime had a 
political character, in only three ** has the defense failed to prevail. The 
outcome of the principal case is consequently encouraging. 





THe GRANDFATHER CLAUSE AND THE FIFTEENTH AMENDMENT. — 
The constitutions or statutes of several Southern states require an edu- 
cational or property qualification for suffrage, but except from that re- 
quirement descendants of persons who were entitled to vote in any of 
the United States prior to some date before the adoption of the Fifteenth 
Amendment.! The words “on account of” in that amendment might 
logically be so construed as to make motive determine constitutionality. 
Judged by that standard, these Grandfather clauses would be bad, for 
they were enacted from a desire to disfranchise as many negroes and as 
few whites as possible.2 On the same reasoning, Southern laws disfran- 
chising for pauperism, non-payment of poll-tax,> conviction of chicken- 
stealing,‘ or even illiteracy, would be bad. The inconvenience of having 
the same statute unconstitutional if enacted at one time and place, and 
constitutional if enacted at another time and place, and the difficulty of 
deciding the motive for a law when its makers were actuated by various 
motives, seem fatal objections to this construction.® 





% See In re Castioni, supra, 164, 165. 

% See In re Ezeta, supra; BENJAMIN, St. ALBANS Ram, 454, 455. 

% See In re Ezeta, supra, 997, 1002; BENJAMIN, ST. ALBANS Ram, 458. But see In 
Matter of Burley, supra. 

27 See LAWRENCE, INTERNATIONAL LAW, 238; OPPENHEIM, INTERNATIONAL Law, 
395 et seg., and Resolutions of the Institute of International Law, 1880 and 1892, 
WESTLAKE, INTERNATIONAL Law, 246. 

28 These are In re Meunier, supra (anarchist); In Matter of Burley, supra (seizure 
of steamer by persons claiming to be Confederate officers); and the principal case. 
In the case of The Chesapeake, supra, the prisoners were discharged for technical 
reasons, but the offense (similar to that in In Matter of Burley) was not considered 
political. 

1 La. Const (1898), Art. 197, § 5 (son or grandson); N. C. Const. (amended 
1900), Art. VI, § 4 (lineal alas 4 

2 For some pertinent extracts from the debates in the Louisiana constitutional 
convention, see 13 Harv. L. REv. 279. 

3 See United States v. Reese, 92 U.S. 214. 

4 See Ky. Const. § 145; Diamond ». Commonwealth, 124 Ky. 418. 

5 See Williams v. Mississippi, 170 U. S. 213, 223. 





NOTES. 389 


Assuming the Fifteenth Amendment to be valid,® and its appli- 
cation to extend beyond Congressional elections,’ the state law would 
be clearly unconstitutional if it expressly made race the test. Practi- 
cally all white people and practically no negroes in Maryland come within 
the Grandfather clause. Accordingly that section of the Maryland suf- 
frage statute is held to violate the Fifteenth Amendment. Anderson v. 
Myers, 182 Fed. 223 (Circ. Ct., D. Md., Oct. 28, 1910). Nevertheless, a 
few descendants of free negroes come within the Grandfather clause and 
a few descendants of white immigrants do not. Laying stress on those 
facts, the Supreme Court of Oklahoma decided, two days before the fed- 
eral decision, that a similar provision in the constitution of that state 
does not take away the right to vote on account of race or color. At 
water v. Hassett, 111 Pac. 802 (Okla.).° Probably no slave was ever enti- 
tled to vote in any of the United States.” The effect, therefore, of the 
clause is exactly the same as if it had imposed the stricter requirement 
upon any person of whom it is not true that he or some of his ancestors 
were free in this country before 1866, and upon certain other classes of 
persons. Stated so, it is obviously a discrimination on account of pre- 
vious condition of servitude, unless the words of the amendment mean 
the “race, color, or previous condition of servitude” of the person so 
deprived. Even then, persons who were themselves slaves and who 
would otherwise have been entitled to vote before 1866 would have con- 
stitutional ground for complaint." 

This type of Grandfather clause is to be distinguished from that which 
excepts from the stricter requirements descendants of soldiers or sailors 
who served in any of the wars of the United States." Whatever may be 
said of the validity of the latter under other sections of the Constitution, 
it seems open to no objection based on the Fifteenth Amendment. 





" DEBENTURE Bonps. — Debentures,’ as direct charges upon the earn- 
ings of a corporation, are products of the industrial development of the 





6 For an ingenious argument against its validity, see 23 Harv. L. REV. 169. 

T See id. 192. 

8 The U. S. Supreme Court has never passed on the validity of the Grandfather 
clauses. In Giles v. Harris, 189 U. S. 475, the plaintiff was not entitled to registration 
even if the scheme was unconstitutional. See 17 Harv. L. REv. 130. 

9 A possible ground for distinction is to be found in the difference of language used 
in the two provisions. The Maryland clause excepts “lawful” descendants, whereas 
the Oklahoma clause excepts “lineal” descendants. It is a fact so notorious that a 
court might well take judicial notice of it, that many negroes are lineal descendants of 
men entitled to vote before 1866, and but few of them are lawful descendants of such 
ancestors. 

10 This point was repeatedly insisted upon by Senator Pritchard arguing in behalf 
of his resolution to declare the Grandfather clause unconstitutional. The resolution 
was debated at length in the United States Senate in 1900, was referred, came out of 
committee a mere resolution to investigate, and expired with the session. 33 CoNc. 
RECORD, passim. 

1 One of the plaintiffs in the federal case was born in 1834. 

2 Axa. Const. (1901), § 180 (lawful descendants); Va. Const. (1902), § 19 (son). 


1 The word “ debenture” is used in at least eight different senses. It will be used here 
in the sense of a floating mortgage which charges with payment a company’s “under- 
taking, including the good will of the business, and all its property and assets whatso- 
ever and wheresoever, both present and future.” Debentures are issued under the 
authority of four acts of Parliament, the principal ones being the Mortgage Debenture 
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nineteenth century. With the growth of great commercial undertakings 
it was soon perceived that the true value of their assets consisted in their 
earning capacity as a whole rather than in the value of their parts.? 
When it became necessary for them to raise sums of money to develop 
and improve their resources, it was found that their tangible property 
was wholly inadequate to float the required amount by mortgage. The 
English corporations, utilizing debentures, borrowed on their earning 
capacity directly; * but in this country money was raised by large stock 
issues. Both courses were warranted by the economic conditions of the 
respective countries. In England debentures gave investors a higher 
rate of interest than mortgage bonds and a less fluctuating and more 
permanent form of investment than preferred stock.’ But in such a 
rapidly developing country as ours the speculative attraction of stocks, 
coupled with a variety of other causes, contributed to make debentures 
unpopular. True debentures are seldom found here, but not infre- 
quently collateral and second mortgage bonds are so misnamed. 

But the same considerations that make debentures admirable for large 
productive corporations whose true assets comprise so much more than 
their mere physical property, also govern to make them wholly unsuited, 
both economically and morally, for small concerns or individuals, where 
their issue could hardly be otherwise than in fraud of the general creditors,’ 
This aspect of fraud coupled with the American rule of bankruptcy that 
intent to defraud creditors is not necessary to constitute a voidable 
preference has led to the condemnation of debentures as no more than 
“contracts to give preferences if they should become necessary.” * But 
it is submitted that such criticism does not apply to corporate debenture 
bonds. A corporation’s earnings are a definite fund periodically appro- 
priated to the payment of its fixed charges. Hence, the situation created 
by the issue of corporate debentures is somewhat analogous to the mort- 
gage of an annuity. Financially speaking, the corporation’s earnings are 
just as truly the security behind an American mortgage bond as an Eng- 
lish debenture. Only the one reaches it indirectly by charging a lien 
upon some one asset, while the latter acts directly.” 





Acts, 28 & 29 Vict. c. 78 and 33 & 34 Vict. c. 20, and the Companies Act, 45 & 46 
hing c. 43, § 17. They constitute a charge upon the concern but must be registered 
to do so. 

2 It was the necessity for keeping such corporations going under all circumstances 
that led to the appointment of receivers with power to issue prior lien certificates. It 
may be noted that the United States Government registered bonds are in effect de- 
bentures. See Cook, Corporations, §§ 14, 777. 

3 Mortgage bonds, particularly among the railroads, were little used. 

4 The United States Steel Corporation is a typical example. 

5 “The English debenture expresses the real situation more clearly than the American 
bond.” GREENE, CORPORATION FINANCE, 36. “Logically, therefore, the English cus- 
tom is right and the American custom wrong.” LoucH, CORPORATION FINANCE, 141. 

5 On the reorganization of a company they were always ranked after the mortgage 
bonds and sometimes even with the general creditors. See, for example, the reorganiza- 
tion scheme of the Central Foundry Company of January 3, 1911. 

7 The issue of debentures by individuals is not provided for by the English acts. 
But to a limited extent they have become effective under the doctrine of Holroyd ». 
Marshall, 10 H. L. Cas. ror. 

8 See 19 Harv. L. REv. 557 ef seq. 

® See GREENE, CORPORATION FINANCE, 33. 

10 As a result of this indirect method it is not unusual for a single corporation to have 





NOTES. 391 


But does our legal system recognize a property right created purely by 
contract in matter not yet in existence? Such a right seems to be rec- 
ognized by the Roman" and the German ® laws. With the development 
of equity jurisdiction, property rights arising in and dependent upon 
executory contracts were gwadually enforced. Succeeding generations 
saw this extended in many directions wherever mercantile convenience 
demanded it, while in many places such equitable property rights were 
extended to matter not yet in existence.” If, then, a debenture passes a 
true property right “ in the earnings to be, it would be more than a con- 
tract to give a preference. Now although the English cases generally 
speak of a debenture as a “floating mortgage,” “a charge upon the assets 
for the time being of a going concern,” they substantially recognize that 
such definitions are self-contradictory and tacitly show that the earnings 
are what the debenture holder must look to. For they will not let him 
interfere with the management of the business,” or object to any sale,” 
lease, or mortgage '” of the corporate property done in the course of busi- 
ness. And further a recent English case holds that he cannot, while the 
concern is running, prevent a garnishing creditor from going off with a 
specific asset.1® Evans v. Rival Granite Quarries, [1910] 2 K. B. 974. 





LasBor ContTrRAcT LAWS AND THE THIRTEENTH AMENDMENT. — Stat- 
utes in some states have made the breach of a contract to labor a crime.! 
These statutes have been attacked as obnoxious to the Thirteenth 
Amendment to the federal Constitution and the legislation thereunder,? 
on the ground that they keep the laborer in involuntary servitude for his 
master.’ It is now clear that the Amendment applies to continuance in, 
as well as entry into, service, and performance of a contract may be in- 





outstanding at the same time prior lien bonds, first and second mortgage bonds, equip- 
ment, collateral, terminal, and income bonds. 

11 See SALKOWSKI, ROMAN PRIVATE Law, 484. 

12 See SCHUSTER, PRINCIPLES OF GERMAN Law, 442 (Sicherheits-hypothek). 

3 “Tn truth although a sale or mortgage of property to be acquired in the future 
does not operate as an immediate alienation at law, it operates as the equitable assign- 
ment of the present possibility which changes into the equitable ownership as soon as 
the property is acquired by the vendor or the mortgagor.” Pomeroy, Equity Juris- 
PRUDENCE, § 1288. 

14 Towa, by statute, allows railroads to mortgage their future earnings. Jessup ». 
Bridge, 11 Ia. 572. The Georgia Code, § 1954, allows goods “in bulk, but changing in 
specific,” such as a stock in trade, to be mortgaged. See also Sheffield Furnace Co. 2. 
Witherow, 149 U. S. 574; Pennock v. Coe, 23 How. (U. S.) 117. 

% In re Borax Co., [1901] 1 Ch. 326. 

16 Ty re Horne and Hellard, 29 Ch. Div. 736; Government Stock and Investment 
Co. ». Manila Ry. Co., [1897] A. C. 81; Biggerstaff ». Rowatt’s Wharf, [1896] 2 Ch. 93. 

17 In re Hamilton’s Windsor Iron Works, 12 Ch. Div. 707; Edward Nelson & Co. ». 
Faber & Co., [1903] 2 K. B. 367. 

18 Accord, Robson ». Smith, [189s] 2 Ch. 118; In re Roundwood Colliery Co., [1897] 
t Ch. 373. See also 55 Sol. $: 102, 121, 122. 


1 Rev. Stat. N. Car. (1908), § 3367; Cr. Cope S. Car. (1902), § 357. For similar 
old | English laws, see 1 HOWELL, LABor LEGISLATION, 2 ed., 38. 
2 U.S. REv. Srar., §§ 1990, 5526. 
3 Aside from constitutional objections to such punishment for breach, some contracts 
of personal service which tend toward slavery are invalid as against public policy. 
Parsons v. Trask, 7 Gray (Mass.) 473; Clark’s Case, 1 Blackf. (Ind.) 122. 
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voluntary servitude.* But certainly some disagreeable results may be 
made to follow non-performance of a contract of personal service. The 
laborer for example is liable in damages for the breach. And equity 
sometimes prevents the “star,’’ whose services are of peculiar value, 
from serving any one else.® A provision for fine or imprisonment in case of 
breach still leaves to the laborer the option to stop work, and only makes 
performance more desirable. It seems odd to say that the last step is 
prohibited by the Amendment because almost certain to accomplish 
what they all tend to bring about, namely, the performance of the con- 
tract. But the aim of the criminal law is through fear of punishment to 
prevent the happening of the act; the aim of the civil law is compensa- 
tion to the person wronged. There is a corresponding difference in 
the effect upon the defendant of intimidation and persuasion. While 
the possibility of civil liability leaves a real option to break the con- 
tract, the fear of criminal punishment, like the fear of bodily injury, 
coerces the laborer into performance. Such statutes seem rightly held 
unconstitutional.® . 

A more common form of statute makes criminal any fraud in obtaining 
advancements on a contract of personal service,’ usually accompanied by 
a provision that failure to repay or to perform shall be presumptive evi- 
dence of intent to defraud at the time the advancements were secured.® 
A state should be able to punish the obtaining of valuables by a false pre- 
tense of intention, even though the punishment tended to force the laborer 
to abide by a contract of personal service out of which the fraud grew,° 
and the legislature may provide that proof of one fact shall be prima 
facie evidence of another.’® But if there is no rational connection between 
the fact in issue and the acts on which the presumption is based, the rule 
of evidence works a disguised change in the substantive law and author- 
izes punishment for these latter acts alone. And on the ground that such 
a presumption permitted the breach of a labor contract to be punished 
as a crime the Supreme Court of the United States held an Alabama law 
invalid. Bailey v. Alabama, U.S. Sup. Ct., Jan. 3, 1911. If the broad 
rule of presumption is confined by construction to cases where warranted 
by the facts," the statute should be upheld. But since it appeared that 
the presumption in the statute in the principal case might be applied to 
every breach of contract no matter how remote, the decision seems correct. 

Since the Thirteenth Amendment does not destroy a state’s police 
power,” the public interest in certain contracts should warrant it in 





4 Ex parte Drayton, 153 Fed. 986. See Clyatt v. United States, 197 U. S. 207, 215, 
216. But see Robertson v. Baldwin, 165 U. S. 275, 281. 

5 McCaull v. Braham, 16 Fed. 37; Duff v. Russell, 60 N. Y. Super. 80. In some cases 
equity has specifically enforced construction contracts, e. g., contract to build a pipe 
line. But as these do not necessarily involve personal service, there was no “involun- 
tary servitude.” Grubb v. Starkey, 90 Va. 831; Gloe v. Chicago, etc. Ry., 65 Neb. 680. 

6 Ex parte Drayton, supra; Ex parte Hollman, 79 S. C..9. Contra, State v. Murray, 
116 La. 655. 

7 Laws oF ME. (1907), ch. 7. 

8 Ga. Acts (1903), 90; Miss. CopE (1906), § 1148; Rev. Laws, Minn. (1905), 
§ 5187; Rev. Stat. N. Car. (1908), § 3431; Laws or N. Dak, (1907), ch. 208. 

® See Peonage Cases, 123 Fed. 671, 690. 

10 Fong Yue Ting »v. United States, 149 U. S. 698, 729. 
1 Mulkey »v. State, 1 Ga. App. 521. 
% See Barbier v. Connolly, 113 U.S. 27, 31. 
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making the breach of them criminal.“ The contracts of sailors are so 
treated as being “historical exceptions,” “ and the public interest of to- 
day should be as potent as that of past ages out of which the exception 
grew. So statutes making criminal the abandonment of locomotives ® 
seem constitutional. It is evident, however, that such legislation will be 
supported only in extreme instances, and there appears to be no such 
policy in favor of the statute in the principal case as to prevent its 
overthrow." 





PLURALITY OF VoTES CAST IN AN ELECTION FOR A DISQUALIFIED 
Person. — The rule is universal that if 4 plurality of votes in an élec- 
tion is cast for a person who is incapable of holding office, without notice 
to the electors of his disqualification, such votes may not be treated as 
nullities, but are effective to prevent the election of the candidate having 
the next highest number.'! As to what notice will change such a result, 
the rule in England differs from that in this country. The present Eng- 
lish law is that if the elector is chargeable with knowledge of the facts 
creating the disqualification, he is presumed to know the law, and his 
vote is thrown away.” And this is true even where it is doubtful whether 
the facts known do create a disqualification,* or where the notice given 
is not such as necessarily to command belief. The English rule, however, 
had its origin in cases of elections in which the voting was vivd voce, the 
number of voters small, and their knowledge of the candidates’ qualifi- 
cations easily ascertainable.® It is obviously ill-adapted to the conditions 
of manhood suffrage in this country and has been applied in only one * or 
possibly two’ states. The most frequently quoted statement of our law 
is the following: ‘‘The existence of the fact which disqualifies, and of the 
law which makes that fact operate to disqualify, must be brought home 
so closely and so clearly to the knowledge or notice of the elector, as that 
to give his vote therewith indicates an intent to waste it.” § 





3 Cf. Farnham ». Pierce, 141 Mass. 203; County of McLean v. Humphreys, 104 
Ill. 378. See Freunp, Potice Power, § 452. 

M4 Robertson v. Baldwin, supra. See 10 Harv. L. REv. 515; 13 id. 305. 

1 N. J. Gen. Stat. (1895), 2696; DEL. REV. CoDE (1893), 928. 

16 For a discussion of a different sort of “peonage law,” see 17 Harv. L. REV. 121. 


1 The King v. Bridge, 1 M. & S. 76; The Queen »v. Hiorns, 7 A. & E. 960; Saunders 
v. Haynes, 13 Cal. 145; Commonwealth ex rel. McLaughlin v. Cluley, 56 Pa. St. 270. 

2 Trench v. Nolan, Ir. R. 6 C. L. 464. See Drinkwater v. Deakin, L. R. 9 C. P. 626. 

3 Beresford-Hope v. Lady Sandhurst, 23 Q. B. D. 79. 

4 Tavistock Case, 2 P. R. & D. El. Cas. 5; Cork County Case, K. & O. El. Cas. 391; 
in which the notice of the candidate’s disqualification was circulated by his rival can- 
didate. The cases of contested elections to Parliament, of which the two cases cited 
are examples, do not form, in all respects, a consistent body of law, but practically all 
of them seem to recognize this form of notice as sufficient and proper. Dissatisfaction 
with such a rule has, however, occasionally been expressed. Second Clitheroe Case, 
2 P. R.& D. El. Cas. 276; Second Cheltenham Case, 1 P. R. & D. El. Cas. 224. 

5 The King v. Hawkins, ro East 211; Rex v. Foxcroft, 2 Burr. 1017; Fife Case, 
1 Lupers, ELECTIONS, 455. 

6 Gulick v. New, 14 Ind. 93; State ex rel. Clawson ». Bell, 169 Ind. 61; the latter 
of which qualifies other Indiana cases which contained language making notice of the 
disqualification unnecessary. 

7 Hatcheson ». Tilden, 4 Har. & McH. (Md.) 279; an early misi prius decision. 

8 People ex rel, Furman v, Clute, 50 N. Y. 451. This decision is clearly the law in 
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A recent case held the next highest candidate elected where a plurality 
of the votes was cast for a man who was known by most of the voters to 
have died ten days before the election, but under the belief, induced by 
reports widely circulated, that if his name secured a plurality, a vacancy 
would be created which could be filled by another man of his political 
beliefs. State ex rel. Bancroft v. Frear, 128 N. W. 1068 (Wis.). The case 
thus raises the question whether, in the rule as above quoted, the essential 
feature is the knowledge by the elector of facts known to disqualify, or 
the attitude of the elector in acting “so in opposition to his own better 
knowledge, that he has no right to complain of the loss of his franchise.” ® 
Here the former element was present, but the latter lacking. And it would 
seem that the latter is the essential feature. It has been held, though the 
question has been seldom raiséd, that courts cannot presume a willingness 
to waste a vote from the mere fact that the voter had notice that his 
candidate was dead 1 or ineligible." And it is contrary to republican 
principles that a man should be declared elected whom a plurality of the 
electors have refused to endorse. Probably, the action of the plurality 
must be one of affirmative choice and not merely of dissent, and it might 
well be conceded that if the disapproval of the qualified candidate were 
expressed by votes for “‘a stick or a stone or for ‘the rhan in the moon,’”’ as 
suggested by the opinion in the principal case, such disapproval would not 
be effective to prevent his election. But in the principal case a plurality 
of the voters, by reasonable, concerted action, did indicate an affirmative 
choice, either for the dead man or for a man of his political beliefs. It 
would seem a fairer decision, as more expressive of the will of the voters, 
that, when the vacancy could not be filled as expected, there had been 
no election. 





EQUITABLE RELIEF FOR MISTAKE OF LAw. — Considerable uncertainty 
as to the scope of the jurisdiction of equity to give relief because of mis- 
take, has arisen from a misapplication of the maxim that ignorance of the 
law excuses no one. Although several earlier decisions had denied its 
applicability to suits in equity,! Lord Ellenborough made it the basis 
of a decision against the recovery of payments made under a mistake of 
law, on an insurance policy.? Since then it has often been stated as a 
general rule that mistake, in order to be a ground for equitable relief, 
must be of fact and not of law;* but this rule has many exceptions. Thus 





this country. Barnum v. Gilman, 27 Minn. 466; Gill ». Mayor and Aldermen of Paw- 
tucket, 18 R. I. 281. 

® People ex rel. Furman v. Clute, supra. 

10 State ex rel. Herget ». Walsh, 7 Mo. App. 142. 

11 Ransom v. Abbott, Taft, Senate Election Cases, 338; a case of disqualification 
under the Fourteenth Amendment, in which both the disqualifying fact and the law 
affecting it must have been well known to most of those voting. One ground for 
the decision was that there was a chance that one so disqualified might have his 
disabilities removed. See Barnum v. Gilman, supra. 


1 Lansdowne v. Lansdowne, 2 Jac. & W. 205; Simpson v. Vaughan, 2 Atk. 30. 

2 Bilbie v. Lumley, 2 East, 469. 

8 Bentley v. Whittemore, 18 N. J. Eq. 366; Fowler v. Black, 136 Ill. 363; Clapp 2. 
Hoffman, 159 Pa. St. 531. See Hunt ». Rousmaniere, 8 Wheat. (U. S.) 174, 1 Pet. (U. S.) 


Hy i POMEROY, Equity JURISPRUDENCE, § 842; 1 Story, Equity JURISPRUDENCE, 
IIr et seg. 
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a mistake of foreign law is considered a mistake of fact. When public 
moneys are paid under a mistake of law, they may be recovered;* and 
an officer of the court may not retain a payment made to him under a 
mistake of law. Also, whenever mistake of law is combined with in- 
equitable conduct by one party, including fraud,’ or unfair use of superior 
knowledge,® equity will relieve the other. 

Especially in the matter of reformation, the general rule has been 
relaxed. The process has involved much refinement of reasoning, par- 
ticularly regarding different kinds of mistakes of law, mistake as to a 
party’s existing legal rights generally being considered a sufficient ground 
for equitable relief. Reformation is nearly always allowed when, in reduc- 
ing a contract to writing, there has been a mistake in the use of words 
with a technical legal meaning.’ The distinction, if any, between such 
a case and one where the parties are mistaken as to the legal effect of a 
writing which they agree on as representing their oral contract, though 
sometimes taken," is too subtle, and has often been repudiated.” Thus, 
where the parties, intending to effect a mortgage, and in ignorance of 
a statute requiring the fact that a conveyance is only for security to 
appear on the deed, made an absolute deed and a separate contract for 
reconveyance on payment of the debt, reformation was allowed. Forest 
Lake State Bank v. Ekstrand, 128 N. W. 455 (Minn.). An examination of 
the decisions which have held mistake of law not to be a sufficient ground 
for reformation, is also instructive. In many, if not most of them, it is 
submitted that reformation would have been improper even if the mis- 
take had been one of fact, though the true ground for the decision is not 
always given. Reformation has been refused where there was no clear 
proof of a former contract which the writing was intended to set forth, 
and to which it could be conformed; * and even if there were such a con- 
tract, if reformation would have caused an inequitable situation due to 
the intervention of a bond fide purchaser, or a change in the position of 
one of the parties.“ In the absence of inequitable conduct by the other 
party, a mistake of law by one only has been held not to justify reforma- 
tion,“ and even if mutual, the mistake must have been material."° In 





4 Sampson v. Mudge, 13 Fed. 260. 

5 Wisconsin Central R. R. v. United States, 164 U. S. 190, 210; Allegheny County 
v. Grier, 179 Pa. St. 639. 

6 Ex parte James, L. R. 9 Ch. 609. 

7 Welles v. Yates, 44 N. Y. 525. 
wN. Yo Nat. Bank »v. Smith, 74 N. J. Eq. 275; Lyon v. Tallamadge, 14 Johns. 
. Y.) Sor. 
® Cooper v. Phibbs, L. R. 2 H. L. 149, 170; Marshall v. Lane, 27 D. C. App. 276. 
See 2 Pomeroy, Equity JURISPRUDENCE, § 849. 

10 Pitcher v. Hennessey, 48 N. Y. 415; Lockwood »v. Geier, 98 Minn. 317; Ryder 
v. Ryder, 19 R. I. 188. Contra, Atherton v. Roche, 192 Ill. 252. 

1 See Canedy v. Marcy, 13 Gray (Mass.) 373; Radebaugh ». Scanlon, 41 Ind. App. 
109. 

® Griswold v. Hazard, 141 U. S. 260; Wyche v. Greene, 16 Ga. 49. See 1 Story, 
Equity JURISPRUDENCE, 11 ed., § 130, note. 

18 See Marshall v. Westrope, 98 Ia. 324; Kent ». Manchester, 29 Barb. (N. Y.) 595. 
This seems to be the explanation of the decision in the leading case of Hunt ». Rous- 
maniere, supra. 

4 Van Houten v. Van Houten, 68 N. J. Eq. 358; Jeakins v. Frazier, 64 Kan. 267; 
Nichols ». Leeson, 3 Atk. 573. 

1% Eldridge v. Dexter & P. R. R. Co., 88 Me. 191. 
16 Powell v. Smith, L. R. 14 Eq. 85, 90. 
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many cases, the written contract was a compromise of disputed claims, 
with which a court of equity would be slow to interfere.’ All these de- 
cisions merely represent rules which are equally controlling when refor- 
mation is sought for mistake of fact.'® 

It appears, therefore, that in practice the courts make but a slight 
distinction between mistakes of law and of fact as grounds for reforma- 
tion and other equitable relief. It is submitted that there really is no 
distinction, and that the rule against granting relief for mistake of law, 
emasculated as it is by many exceptions, should be entirely discarded.!® 





Ricuts oF ACTION FOR INJURY TO THE PROPERTY OF A BANKRUPT. — 
The present Bankruptcy Act provides that “the trustee of the estate of 
a bankrupt... shall... be vested... with... rights of action 
arising ... from... injury to his property.” ! A recent case holds 
that this section vests in the trustee a right of action for fraud inducing the 
bankrupt to buy property at a price greater than its value. In re Gay, 
182 Fed. 260 (Dist. Ct., D. Mass.). 

An early state decision held that an action for fraud on the bankrupt 
in the sale of goods was not vested in his assignee as a “debt due to the 
bankrupt.” The Bankruptcy Act of 1867 contained the same provision 
as the present act with regard to actions for injury to the bankrupt’s 
property.* But under it, by the weight of authority, a right of action 
for fraud causing damage to property was held not to pass to the assignee.‘ 
In England, however, the trustee is vested with a right of action for false 
representations, where the damage has been to the estate of the bankrupt.5 
The only previous decision under the present federal statute agrees with 
the English rule and with the principal case.® 

The course of judicial opinion as to rights of action for the abuse of 
legal process to the damage of the bankrupt’s property affords a parallel 
to that of the decisions on actions for fraud. Under the early state laws 
a right of action for malicious attachment,’ wrongful execution,® or ex- 
cessive distress ® did not vest in the assignee. Under the Act of 1867 an 
action for the malicious abuse of garnishment proceedings, to the dam- 





17 See Pullen v. Ready, 2 Atk. 587; Gibbons ». Caunt, 4 Ves. 839. 

18 See 23 Harv. L. REv. 608-626. 

19 See Cooper v. Phibbs, supra; Bonbright v. Bonbright, 123 Ia. 305; Biggs v. Bailey, 
49 W. Va. 188; Wisconsin Marine & Fire Ins. Co. Bank ». Mann, 100 Wis. 596; Rich- 
mond v. Ogden Street Ry. Co., 44 Or. 48; Wychev. Greene, supra; Daniell v. Sinclair, 
6 App. Cas. 181, 190. 


1 Bankruptcy Act, 1808, § 70 a (6). 

2 Shoemaker v. Keely, 2 Dall. (Pa.) 213. 

8’ Bankruptcy Act, 1867, § 14. 

* In the Matter of Crockett, 2 Ben. (U. S.) 514; In re Brick, 4 Fed. 804; Tufts 2. 
Matthews, 10 Fed. 609. Contra, Hyde v. Tuffts, 45 N. Y. Super. Ct. 56. Cf. Byxbie 2. 
Wood, 24 N. Y. 607. 

5 Hodgson v. Sidney, L. R. 1 Ex. 313; Warder v. Saunders, 10 Q. B. D. 114. Cf. 
Twycross v. Grant, 4 C. P. D. 40. 

6 In re Harper, 175 Fed. 412. 

7 Stanly », Duhurst, 2 Root (Conn.) 52. 

8 Sommer v. Wilt, 4 Serg. & R. (Pa.) 10. 

- © O’Donnel v. Seybert, 13 Serg. & R. (Pa.) 54. 
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age of the bankrupt’s business, was held not to pass.” The English courts, 
on the other hand, have held that an action on the case by an undertenant 
against his lessor for a breach of duty causing a distress by the superior 
landlord" and an action for maliciously maintaining the bankruptcy 
proceedings ” vest in the trustee. And a well-considered case under the 
present federal act decides that an action for malicious attachment, where 
the damage is to the property of the bankrupt, may be maintained only 
by the trustee.” 

Not only on the wording of the statute but on general principles of 
bankruptcy law, the later decisions seem correct. The debtor alone 
should sue for an injury to his personal rights. But when the direct effect 
of a tortious act is to diminish the estate to which his creditors are en- 
titled to have recourse, the right of action therefor should pass to his 
trustee in bankruptcy. Except for the earlier American cases referred 
to, this principle is fully borne out by statutes and decisions. Thus, a 
right of action for conversion passes to the trustee.“ One for trespass to 
personalty passes where the damage is to the property of the bankrupt. 
But an action which is in form one for the infringement of a property 
right will not pass, if the real damage is of a personal nature, as an action 
for loss of services for the seduction of a member of the bankrupt’s 
family,'® or an action for trespass in his dwelling-house.!” Where negli- 
gence of an attorney causes the bankrupt’s imprisonment, the right of 
action does not pass to the trustee.’* But it is otherwise where the at- 
torney’s negligence or fraud causes damage to the bankrupt’s estate.’ 
The federal courts have recognized the true distinction in decisions under 
both the Act of 1867 and the present act that a right of action for a pen- 
alty passes to the trustee in bankruptcy if it arises from a transaction 
from which the bankrupt’s estate suffered.” 





WHETHER DAMAGE TO CONTRACT RIGHT BY NEGLIGENT AcT OF THIRD 
Party 1s ACTIONABLE Tort. — That the existence of a contract between 
two parties, in addition to giving a right in personam, also gives a right 
in rem‘ which the law protects from infringement has been established 





10 Noonan.»z. Orton, 34 Wis. 259. 

1 Hancock v. Caffyn, 8 Bing. 358. 

2 Metropolitan Bank v. Pooley, 10 A. C. 210. 

18 Hansen Mercantile Co. ». Wyman, Partridge & Co., to5 Minn. 4or. 

4 Ouchterlony v. Gibson, 5 M. & G. 579; Lovell ». Hammond Co., 66 Conn. 500. 

© See North v. Turner, 9 Serg. & R. (Pa.) 244, 249. 

16 Howard v. Crowther, 8 M. & W. 601. 

17 Rogers v. Spence, 13 M. & W. 571. So, also, in England, an action for trespass to 
personalty, where the damage consists solely or principally in persoral annoyance. 
Brewer v. Dew, 11 M. & W. 625; Rose v. Buckett, [r901] 2K. B. 449. But under our 
statute it would seem such a right of action must pass to the trustee, under the provision 
as to rights of action “for the unlawful taking” of the bankrupt’s property. BANk- 
RupTCY Act, 1898, § 70 a (6). 

18 Wetherell v. Julius, ro C. B. 267. 

19 Wetherell v. Julius, supra; Crauford ». Cinnamond, Ir. R. 1 C. L. 325; Re Daines, 
16 L. T. Rep. N. S. 127; Morgan ». Steble, L. R. 7 Q. B. 6rr. 

*0 Wright ». First National Bank, 8 Biss. (U. S.) 243; First National Bank ». Lasa- 
ter, 196 U.S. 115. 


1 See Piccort, Torts, 368. 
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by the English cases? and the great weight of authority in this coun- 
try.2 Whether every interference with this newly recognized right 
amounts to a tort, if it fulfils the conditions applicable to all other cases 
of torts, would seem worthy of inquiry.* In a recent English case, a tug 
was towing a ship under a contract from one port to another, when the 
defendant’s vessel negligently collided with the ship in tow causing it to 
sink almost before the tug could cast loose.’ No recovery was allowed 
for the loss of rights under the contract. La Société Anonyme de Remor- 
quage @ Hélice v. Bennetts, 27 T. L. R. 77 (Eng., K. B. Div., Nov. 8, 
1910). 

Yet if the strain of the collision had ripped up the deck planks of the 
tug, the owners could certainly have recovered from the neglig. nt vessel. 
We therefore have the situation that though there would be a duty to 
use care not to injure the property of the plaintiff in the planking of the 
tug, there was no such duty not to injure the property of the plaintiff in 
the contract.6 There is no doubt that the defendant’s negligent act 
caused the damage. And it will readily be granted that if the defendant 
in this case had sunk the tow with the intention of destroying the plain- 
tiffs’ rights under the contract, an action would be maintainable.’ The 
sole ground of distinction, therefore, between these two sets of facts, 
upon which recovery was refused in one case and would be allowed in 
the other, is that involving the element of responsibility,* 7. e. the stand- 
ard by which the defendant’s acts are measured. This distinction seems 
unreal. 

The general purpose of the law of torts is to secure indemnity to the 
individual who has been damaged in some right which the law recognizes 
should be protected, not to punish the defendant.® It would seem on 
principle that the standard of conduct which the law calls blameworthy,” 
in one who has caused damage,.is, and ought to be, an external stand- 
ard; that, with the possible exception of those cases of so-called abso- 
lute liability,” that standard is measured ® by what the conduct of a 
reasonably prudent man under similar circumstances would have been; 
and that when these two elements occur, namely, (1) damage to a right 
the law recognizes, caused by (2) a defendant who has failed to act up to 
that external standard, there is a prima facie tort. It seems undesirable, 





2 Lumley v. Gye, 2 E. & B. 216; Temperton v. Russell, [1893] 1 Q. B. 715. 

8 Accord, Walker v. Cronin, 107 Mass. 555; Jones v, Stanly, 76 N. C. 355; Angle v. 
Chicago, etc. Ry. Co., 151 U. S. 1. Contra, Boyson v. Thorn, 98 Cal. 578; Chambers 
v. Baldwin, 9t Ky. 121; Glencoe Land, etc. Co. ». Hudson Bros. Commission Co., 138 
Mo. 439. 

4 See Piccott, Torts, 362-368; 1 Harv. L. Rev. 9-10; Raymond ». Yarrington, 
96 Tex. 443, 451. 

5 It would not seem to be too violent an inference from the facts that the defendant 
knew or ought to have known that a contract for towing existed. The above analysis 
of the case assumes that fact, for of course if this were not so, there would be no question 
of negligence toward the contract right. 

6 Accord, Cattle v. Stockton Waterworks, L. R. 10 Q. B. 453. 

7 See Pottock, Torts, 5 ed., 521. 

8 See 8 Harv. L. REV., 200 et seq. 

® See Hotmes, Common Law, 144. 

10 See id. 96, 107. 

ll See id. 110; 8 Harv. L. REv. 1. 

22 But see Hotmes, Common Law, 116-117, 119, 150, 152. 

3 See id. 108. 
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in view of the general purpose of the law, to inquire into the mental 
attitude of the defendant in fixing a primé facie liability.“ And it is 
submitted that in those cases where the mental attitude of the defendant 
is the determining factor in fixing the ultimate liability, that factor has 
been considered under the further problem of what may technically be 
called “justification,” which is determined by various considerations of 
public policy.” There can be no question of justification in the case under 
discussion. 

Apparent and perhaps real exceptions to the principles thus briefly 
laid down may occur. The law has grown by slow stages, and it would 
be strange if it presented a uniformly logical system of principles. But 
this would seem the proper analysis upon which to base any future de- 
velopment of the law of torts.* Nor is lack of precise precedent !” an 
argument of much weight }* in the class of cases to which the principal 
case belongs.!® 





RECENT CASES. 


ALIENS — NATURALIZATION Act — Proor OF RESIDENCE BY SUPPLEMEN- 
TARY AFFIDAVITS. — The Naturalization Act of June 29, 1906, provides that 
the petition of an applicant for naturalization “shall also be verified by the 
affidavits of at least two credible witnesses . . . who shall state in their affi- 
davits that they have personally known the applicant to be a resident of the 
United States for a period of at least five years continuously.” The affidavits 
of two witnesses stated that they had personally seen the petitioner from 1904 
to July, 1905. These were supplemented by the affidavits of three other wit- 
nesses who had known the petitioner four years and ten months immediately 
preceding the date of filing the petition. Held, that the requirement of the 
statute is satisfied. In re Godlover, 181 Fed. 731 (Circ. Ct., N. D. Cal.). 

The former act merely provided that the five years’ residence “shall be made 
to appear to the satisfaction of the court.” U.S. Rev. Srat., 1878, § 2165. 
The present act specifically requires the testimony of at least two witnesses. 
34 U.S. Stat. at L. 596, 598. The provision regarding affidavits is additional. 
The obvious purpose of these and other sections is to prevent the naturaliza- 
tion of aliens who have lived in this country for a lesser period than five contin- 
uous years preceding the date of the petition. And the purpose is accom- 
plished by this construction. The language is not wholly unambiguous, and the 
construction put upon it in the principal case is sensible and just. Moreover, 
statutes regarding the rights of citizenship should be construed liberally. Jn re 
Polsson, 159 Fed. 283. 









































M See id. 107, 130. 
45 A clear illustration can be taken from the law of defamation in respect to the de- 
fenses of truth and privilege absolute and conditional. This seems also the proper 
analysis of cases arising from labor and trade disputes. 

16 See the dissenting opinion of Holmes, J., in Vegehlan v. Guntner, 167 Mass. 92, 
eo the dissenting opinion in Payne v. R. R., 13 Lea (Tenn.) 507, 528; 20 Harv. 

EV. 253. 

17 This precise point was raised and left undecided in McNary v. Chamberlain, 34 
Conn. 384. 

18 See 14 Harv. L. REV. 19 

19 For a full and clear ite. aM of the whole subject, see Hommes, Common Law, 
Lectures 3 and 4; 8 Harv. L. REV. 377-395. 
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BANKRUPTCY — PROPERTY PAssING To TRUSTEE — RicHT oF ACTION FOR 
Fraup Causinc DAMAGE TO Property. — The plaintiff in an action of tort 
for fraudulent representations inducing him to buy bonds at prices greater than 
their value was adjudicated a bankrupt. Held, that the right of action passed 
to the trustee in bankruptcy. Jn re Gay, 182 Fed. 260 (Dist. Ct., D. Mass.). 
See NOTES, p. 396. 


Bris anp Nores — Certainty or Amount — Marctnat Ficures. — A 
made a note with no sum named in the body, but with the figures £50 in the 
upper left-hand corner. Held, that this is a valid promissory note for fifty 
pounds. Heeney v. Addy, [1910] 2 I. R. 688. 

From the irregular form of the note it is doubtful whether any blank for the 
amount was left in the body of it. If not, it seems easy to say that the figures 
are intended to be the sole expression of the amount, and that there is a clear 
promise to pay that sum. Hubert v. Grady, 59 Tex. 502; Strickland v. Hol- 
brooke, 75 Cal. 268. If a blank has been left there is an omission of an essential 
part of the note, and the marginal figures are allowed to supply it. Some 
jurisdictions in the United States allow this. Wittey v. Michigan Mutual Life 
Insurance Co., 24 N. E. 141 (Ind.); Ives v. The Farmers’ Bank, 84 Mass. 236. 
Others do not. Norwich Bank v. Hyde, 13 Conn. 279; Hollen v. Davis, 59 Ia. 
444. The plaintiff could undoubtedly fill in for the fifty pounds, and recover. 
See BRANNAN, NEG. Inst. Law, § 14; Chestnut v. Chestnut, 104 Va. 539. And 
even if he filled in a greater amount a bond fide purchaser from him could 
recover for that. Garrard v. Lewis, 10 Q. B. D. 30. The note is practically 
drawn in blank as to the sum payable, and if the plaintiff is willing to accept 
the marginal figures as such there is nothing to be gained by insisting that he 
write in the amount. 


Birts AND Notes — INDORSEMENT —INDORSEMENT UNDER ASSUMED 
Name. — The defendant received a letter purporting to be from A, requesting a 
discount on certain vouchers. The letter was in fact written by B and the vouch- 
ers forged. The defendant, however, made out the check to A and sent it to 
the address given. It was received by B, indorsed by him in A’s name, and 
cashed at the plaintiff bank. Held, that the bank is not liable. Mercantile 
National Bank v. Silverman, 44 N. Y. L. J. 1449 (N. Y., Sup. Ct.). 

In a transaction by letter, where one party is intending to transfer title and 
the other is acting under an assumed name, the transferor has in fact two 
intentions, one to pass title to the writer of the letter and the other to pass 
title to the person who bears the name assumed. That he is not conscious of 
the composite nature of his intent does not alter the facts of the case. The 
primary intent, however, seems to be to pass title to the person whose name 
is assumed; for the transferor had no suspicion of the fraud, and made the 
advance on the strength of the name. Cunday v. Lindsay, 3 App. Cas. 450. 
If this is true, the impostor had no title to the check and could not indorse it 
to the bank. Palm v. Watt, 7 Hun (N. Y.) 317. It may be, however, that the 
defendant’s negligence in the principal case should preclude him from recovery. 


CONSTITUTIONAL LAw — Persona Ricuts: Crvit, PotiticaL, AND RELI- 
Glous — GRANDFATHER CLAusES. —A Maryland statute provided that the 
following persons should be entitled to registration as voters in municipal 
elections: (1) taxpayers assessed for at least $500, (2) naturalized citizens, 
(3) their children, (4) citizens who prior to 1868 were entitled to vote in any 
of the United States, (5) their lawful descendants. Held, that the statute is 
contrary to the Fifteenth Amendment. Anderson v. Myers, 182 Fed. 223 
(Circ. Ct., D. Md.). 

An amendment to the Oklahoma Constitution provided that no person 
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should be registered as an elector of that state unless able to read and write; 
but that no person who was on or before January 1, 1866, entitled to vote 
under any form of government, or who at that time resided in some foreign 
nation, and no lineal descendant of such person should be denied the right to 
register and vote because of such illiteracy. Held, that the provision is not 
contrary to the Fifteenth Amendment. Atwater v. Hassett, 111 Pac. 802 (Okla.). 
See NorEs, p. 388. 


CONSTITUTIONAL LAW — PERSONAL RiGcHTS — INVOLUNTARY SERVITUDE. — 
An Alabama statute provided that any person who, with intent to defraud his 
employer, obtained advances on a contract of personal service and failed with- 
out good cause to repay or to perform such service should be punished by fine; 
and the failure to repay or to perform was made primé facie evidence of such 
fraudulent intent. The statute was attacked as violating the Thirteenth 
Amendment to the federal Constitution and the legislation thereunder. Held, 
that it is unconstitutional. Bailey v. Alabama, U. S. Sup. Ct., Jan. 3, rorz. 
See NOTES, p. 391. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — LIMITATION OF CAMPAIGN 
EXPENSES AS AFFECTING CANDIDATES’ RIGHT OF FREE SPEECH. — A primary 
election law provided that no candidate for nomination to office should expend 
more than fifteen per cent of the salary of the office on campaign expenses. 
Suit was brought against the Secretary of State to restrain him from certifying 
the names of candidates, on the ground that the statute was unconstitutional 
and void, in that it violated the right of free speech. Held, that the statute is 
constitutional. Adams v. Lansdon, 110 Pac. 280 (Idaho). 

A limitation of campaign expenses, in so far as it interferes with a candidate’s 
expressing his views, impairs his right of freedom of speech and publication, 
since anything making the exercise of a right less convenient or effective impairs 
it. Cf. Ex parte Harrison, 212 Mo. 88. The sovereign, like any employer, must 
necessarily be able to impose conditions on an employment, even though such 
conditions preclude the exercise of rights guaranteed by the Constitution. 
McAuliffe v. New Bedford, 155 Mass. 216. Yet this principle is not applicable 
to a candidate for office who has not yet become an employee. It has been 
stated that the right of freedom of speech enables one to publish anything if 
not blasphemous, seditious, obscene, or defamatory. Ex parte Harrison, supra. 
Such a rule, however, overlooks the right of a state, within its police power, to 
pass laws incidentally affecting rights guaranteed by the Constitution. State 
v. Bair, 92 Ia. 28; Anderson v. State, 96 N. W. 149 (Neb.). It is within the 
police power to impose conditions on the carrying on of certain forms of busi- 
ness where the public welfare is concerned. State v. Bair, supra. A condition 
on being a candidate for office is equally intended for the public welfare, and 
seems properly included within the scope of the expansive police power: 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES: CLass LEGISLATION 
— CLASSIFICATION ON Basis oF WeattH. — A statute, designed to protect 
poor immigrants from fraud, forbade private persons to engage in receiving 
deposits of money for safe-keeping or transmission without a license. Bankers 
whose average deposits per client for the preceding year were not less than $500, 
and those who should give a bond for $100,000 were exempted. It was attacked 
as unconstitutional on the ground of unjust and unequal classification. Held, 
that the objection is sound. Lee v. O’Malley, 69 N. Y. Misc. 215 (Sup. Ct.). 
sy that the statute is constitutional. Engel v. O'Malley, U. S. Sup. Ct., 

an. 3, IQII. 

Of the two decisions that of the United States Supreme Court seems clearly 
the better. In matters of classification the initial presumption ought always 
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to be strongly in favor of constitutionality. Gundling v. Chicago, 177 U. S. 
183; County of Mobile v. Kimball, 102 U.S. 691. The New York court seems, 
on the contrary, to have thrown the burden of proof upon the state. It is 
difficult to believe that reasonable men could see no relation between the size 
of average annual deposits and the likelihood that the banker in question is 
dealing principally with persons of small means, unskilled in financial matters, 
who need the very protection this statute is designed to furnish. Nor does the 
requirement of a bond seem an unfair discrimination on a basis of wealth rather 
than integrity and discretion. Bonds are required in other occupations, as 
those of auctioneers, itinerant vendors, oleomargarine manufacturers, and 
liquor sellers. Wiggins v. Chicago, 68 Ill. 372; State v. Harrington, 68 Vt. 622; 
Hawthorn v. People, 109 Ill. 302. Nor does it seem unreasonable on principle 
to consider the ability to furnish security an index of that stability and trust- 
worthiness which ought to be possessed by those who as bankers occupy a 
fiduciary relation to the public. 





CovENANTS RUNNING WITH THE LAND — COVENANT TO IssvE Pass. — A 
and B granted a right of way to the C railroad on condition that the company 
should issue annual passes to A and B during their several lives. There was 
a covenant by the grantee, for itself and assigns, to perform the condition. The 
D company bought the road at a foreclosure sale, and refused to issue a pass to 
the successors of A and B. They sought to compel specific performance of the 
covenant. Held, that the decree will be granted. Munro v. Syracuse, Lake 
Shore, & Northern R. Co., 200 N. Y. 224. 

Covenants to issue passes have usually been held to be purely personal, 
and not binding on the assigns of the covenantor. Helton v. St. Louis, Keokuk, 
& Northwestern R. Co., 25 Mo. App. 322; Eddy and Cross, Receivers, v. Hinnant, 
82 Tex. 354. A covenant to pay rent, however, will run with the land, even 
though the grant be in fee. Van Rensselaer v. Hays, 19 N. Y. 68. The court in 
the principal case decides that the covenant to issue a pass is in the nature of 
a covenant for perpetual rent. Rent may be paid in service, and free passage 
over a trolley road might be considered a service paid as compensation for 
the use of the land. Cf. Dunbar v. Jumper, 2 Yeates (Pa.) 74. But rent is 
a charge payable periodically throughout the duration of the estate. See 
2 Minor, INstiruTES OF COMMON AND STATUTE Law, 4 ed., 40. Cf. Nehls v. 
Sauer, 93 N. W. 346 (Ia.). In the principal case, the covenant is to issue 
passes during the several lives of the grantors, while the grant is in fee. If 
the covenant is not to pay rent, it does not run with the land, and the plaintiff 
is not entitled to this remedy. His proper course is to exercise his right of re- 
entry for condition broken. 


ELECTIONS — PLURALITY OF VoTES CAST FOR A DISQUALIFIED PERSON. — 
At a direct primary election a plurality of the votes was cast for a man who 
had died after his name had been placed upon the ballot, but ten days before 
the election. The fact of his death was widely published together with a state- 
ment urging votes for him, as it was believed that, by statute, if a plurality 
of votes was cast for him, a vacancy would be created which could be filled 
with another man of his political beliefs. The relator obtained the next high- 
est number of votes and sought to compel the defendant to certify his name 
as nominee. Held, that the statute does not apply and that the relator is 
entitled to be so certified. State ex rel. Bancroft v. Frear, 128 N. W. 1068 
(Wis.). See NoTEs, p. 393. 





















EXTRADITION — INTERNATIONAL EXTRADITION — OFFENSES OF A POLITICAL 
CHARACTER. — The prisoner, a member of a revolutionary party in Russia, 
which had perpetrated many acts of violence, killed a constable. The constable 
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had requested the prisoner to accompany him to the police station for investi- 
gation but had accused him of no crime and had not threatened to arrest him. 
The killing of a constable is called a political crime in Russia and may be 
tried by a special tribunal. The extradition treaty between the British Em- 
pire and Russia excludes*extradition for offenses of a political character. Held, 
that Manitoba should surrender the prisoner to Russia. Re Federenko, 15 West. 
L. R. 369 (Manitoba, K. B., Oct. 18, 1910). See Notes, p. 386. 


FALsE PRETENSES — DEFENSES — CoLLECTING Honest Dest By FALSE 
PRETENSES. — The defendant falsely represented to the prosecutor that he 
was sent to buy a cow for a butcher, whose agent he claimed to be. They 
agreed on a price of twenty-eight dollars, and the defendant led the prosecutor’s 
cow away. Later, instead of paying the money, the defendant presented to the 
prosecutor a judgment against him for fifty dollars which had been assigned 
to the defendant. Held, that the defendant cannot be convicted of obtaining 
property by false pretenses. State v. Williams, 69 S. E. 474 (W. Va.). 

To convict for obtaining money or goods by false pretenses, a specific intent 
to defraud must be proved. People v. Baker, 96 N. Y. 340. So if the defendant 
bond fide believed that he had a right to obtain the money or goods from the 
prosecutor, the intent to defraud was absent. Rex v. Williams, 7 C. & P. 354. 
See The Queen v. Hamilton, 1 Cox C. C. 244, 247. A misunderstanding of the 
Williams case has led to the frequent statement of a broad rule that one who 
by a false pretense procures another to pay a debt already due does not com- 
mit this statutory crime because no injury is done. See 2 BisHop, CRIMINAL 
Law, 8 ed., § 466; 2 WHARTON, CrimiNnaL Law, 8 ed., § 1197. This may be 
true where the debtor intends to pay the debt and knows that he is doing so. 
People v. Thomas, 3 Hill (N. Y.) 169; Commonwealth v. Thompson, 3 Pa. L. J. 
250. See Commonwealth v. Leisy, 1 Pa. Co. Ct. Rep. 50. Contra, Regina v. 
Parkinson, 41 U. C. Q. B. 545. Certainly in all other cases, of which the 
principal case is an example, the debtor has been defrauded. People v. Smith, 
5 Parker Cr. Rep. (N. Y.) 490. Contra, State v. Hurst, 11 W. Va. 54. The 
existence of a debt due the prisoner, however, may be evidence, coupled with 
other circumstances, from which the jury may find that there was no specific 
intent to defraud. People v. Getchell, 6 Mich. 496; Commonwealth v. McDuffy, 
126 Mass. 467. Contra, People v. Smith, supra. But cf. People v. Griffin, 
2 Barb. (N. Y.) 427. 


HusBAND AND WIFE — PRIVILEGES AND DISABILITIES OF COVERTURE — 
Strict CONSTRUCTION OF STATUTE GIVING SEPARATE Ricuts. — The plaintiff 
sued her husband for assault and battery, under a statute declaring that 
married women may sue for the recovery, security, or protection of their prop- 
erty, and for torts committed against them, as fully and freely as if they were 
unmarried. Held, (three judges dissenting) that the plaintiff cannot recover. 
Thompson v. Thompson, 218 U. S. 611. 

Several courts have reached a like result under similar statutes. Freethy v. 
Freethy, 42 Barb. (N. Y.) 641; Peters v. Peters, 42 Ia. 182. Under the same 
type of acts, however, a wife may successfully sue her husband for the recovery 
of property. Wood v. Wood, 83 N. Y. 575. See Carney v. Gleissner, 62 Wis. 
493. Other courts allow her to acquire title against him by adverse possession. 
Union Oil Co. v. Stewart, 110 Pac. 313 (Cal.); McPherson v. McPherson, 75 
Neb. 830. The difficulty is often stated to be more than procedural, and to 
involve the unity of person resulting from marriage. Phillips v. Barnet, 1 Q. 
B.D. 436. But this objection has been largely abrogated by statute. Sowth- 
wick v. Southwick, 49 N. Y. 510; Burkett v. Burkett, 78 Cal. 310. Another 
frequent ground of the decisions is public policy: that the sanctity of the 
home would be undermined and the breach kept open by allowing an action. 
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Longendyke v. Longendyke, 44 Barb. (N. Y.) 366. The obvious answer is that 
the breach might never have occurred had an action been imminent. In the 
face of the words of the statute the decision seems a severe application of the 
rule that statutes in derogation of the common law are to be strictly construed. 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CONTRACTS — WHEN 
Ricut ‘or ACTION FOR Revocation AccrUES.— The defendant company 
wrongfully cancelled a policy of insurance on the life of A. After A’s death, 
three years later, suit was brought on the policy. Held, that the action lies. 
Baumann v. Metropolitan Life Ins. Co., 128 N. W. 864 (Wis.). 

The confusion in the decisions on the effect of repudiation by the insurer 
upon the insured’s right of action on the policy is illustrated by several cases 
following a company’s attempted reduction in the face of its outstanding 
policies. Massachusetts, which denies the theory of anticipatory breach of 
contract, held that no action lay until after the death of the insured: Porter 
v. American Legion of Honor, 183 Mass. 326; Newhall v. American Legion of 
Honor, 181 Mass. 111. New York, unmindful of the anticipatory breach 
doctrine there followed, also denied legal relief during the life of the insured. 
Langan v. American Legion of Honor, 174 N. Y. 266. An earlier case permitting 
immediate recovery was overlooked. Fischer v. Hope Mutual Life Ins. Co., 
69 N. Y. 161. New Jersey, however, held this to be an anticipatory breach and 
allowed recovery at once. O’Neill v. American Legion of Honor, 70 N. J. L. 410. 
An immediate action, founded on an actual and not on an anticipatory breach, 
should be given. The peculiar nature of life insurance contracts necessitates 
co-operation on the part of the insurer; a contract by the company to accept 
premiums is implied in fact in every case. Hence repudiation and refusal of 
premiums is a present breach, giving rise to an action for damages for the loss 
of the whole contract and starting the running of the Statute of Limitations. 
WILLISTON’s WALD’s PoLLocK, CONTRACTS, 362-364. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — LIABILITY OF INITIAL 
CARRIER. — The Carmack Amendment provides that in interstate shipments 
the initial carrier shall issue a bill of lading for the goods and “be liable to the 
lawful holder thereof for any loss, damage or injury to such property caused 
by it or by any common carrier, railroad or transportation company to which 
such property may be delivered or over whose line or lines such property may 
pass,” notwithstanding any stipulation to the contrary, and gives the initial 
carrier an action of indemnity against the one on whose line the loss occurs. 
An interstate shipment was made, by the terms of which the receiving rail- 
road, the defendant, was to be liable only for loss upon its own rails. The 
goods were lost by a connecting carrier. The shipper sued the initial carrier. 
Held, that the act is constitutional and the plaintiff may recover. Adélantic 
Coast Line R. Co. v. Riverside Mills, U.S. Sup. Ct., Jan. 3, 1911. 

The difficulty of placing the responsibility for the loss and the frequent 
necessity of suing in a distant jurisdiction put the shipper at a disadvantage 
and often drive him to accept unfavorable settlements. A remedy is here 
sought under the Commerce clause. Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 
196. See 20 Harv. L. Rev. 481. The facts of the principal case do not raise, 
and the court refrains from considering, the difficult question presented by a 
situation where this statute would seemingly force the first railroad to accept 
as a potential debtor any connecting line the shipper may designate, without 
regard to the inclination of the first, or the solvency of the connecting carrier. 
As a matter of statutory construction, it is at least arguable that this should 
have been considered. See The Employers’ Liability Cases, 207 U. S. 463, 501. 


INTERSTATE COMMERCE — CONTROL BY STATES — PoticE Power. —A 
state statute was construed as prohibiting any limitation of liability for a 
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telegraph company’s negligent failure to deliver telegrams sent to a person 
in another state. Held, that the statute is constitutional. Western Union 
Telegraph Co. v. Commercial Milling Co., 31 Sup. Ct. 59. 

Against the validity of this exercise of the state’s police power through a 
statute founded upon the policy of the state to hold telegraph companies to the 
high standard of care that is desirable in callings quasi-public in nature, it 
was chiefly urged that the statute interfered with interstate commerce. The 
court, however, held that no direct restraint ensued and sustained the enact- 
ment under the language of a previous case, finding that it may be “fully 
carried out . . . without in any manner affecting the conduct of the company 
with regard to the performance of its duties in other states.” Western Union 
Telegraph Co. v. James, 162 U.S. 650, 660. For a discussion of the principles 
involved, see 22 Harv. L. REV. 437 - 


JUDGMENTS — EQuiITABLE RELIEF — ENFORCEMENT OF JUDGMENT FOR 
ADVANCE PAYMENTS ON CONTRACT OF SALE REPUDIATED BY Buyer. — In a 
contract for the sale of hops, A was to deliver in October, 1906, and B was to 
make part payments in the preceding April, May, and September, and on 
delivery. In March, B repudiated the contract. In May, A brought an action 
for $4000, comprising the first two payments, and final judgment was rendered 
in his favor in December, 1907. A did not tender delivery of the hops, which, 
in October, 1906, had a market value in excess of the contract price, but sub- 
sequently sold them at a loss. B now asks to have the enforcement of the judg- 
ment enjoined. The decree of the trial court refusing the injunction was 
affirmed by necessity, the court being evenly divided. Livesley v. Krebs Hop 
Co., 112 Pac. 1 (Or.). 

Since the market price at the time for delivery was higher than the contract 
price, if A had sued for a breach of the entire contract, he could have recovered 
only nominal damages (for the year 1906). Tufts v. Bennett, 163 Mass. 398; 
Jones v. Jennings, 168 Pa. St. 493. In the action for the advance payments, 
B might have urged that this was A’s proper remedy, since B had repudiated 
the entire contract besides refusing to make the payments in question. Acme 
Food Co. v. Older, 64 W. Va. 255. See WriLListon’s WALD’s PoLLock, Con- 
TRACTS, 362. But this point, not being taken, was waived. Krebs Hop Co. v. 
Livesley, 51 Or. 527. If B had made the advance payments, and A had wrong- 
fully failed to deliver, B could have recovered what he paid. Cherry Valley 
Iron Works v. Florence Iron River Co., 64 Fed. 569. See WILLISTON, SALES, § 600. 
Similarly if, after recovering judgment for advance payments, A had wrong- 
fully failed to deliver, it is submitted that the enforcement of the judgment 
should have been enjoined. But the seller is excused from tendering delivery, 
if, when it is due, the buyer repudiates the contract or refuses to make overdue 
payments. Cort v. Ambergate, etc. Ry. Co., 17 Q. B. 127. Since the litigation 
was in progress during October, 1906, A was excused from tendering delivery. 
The result of the principal case, therefore, seems sound in refusing to disturb 
the judgment. 


LEGACIES AND DeEvIsES— CLASSES OF LEGACIES AND DEVISES — CON- 
DITIONS IN RESTRAINT OF MARRIAGE: WHEN Vor. —A testatrix, having 
several daughters and one incompetent son, left the son’s share to trustees for 
him for life, and after his death to her ‘unmarried daughters.”” Assuming that 
the beneficiaries were to be determined, not at the death of the testatrix, but 
at the death of the son, it was contended that the word “unmarried” ought 
to be stricken out as an illegal condition. Held, that the condition was not 
illegal. Robinson v. Martin, 200 N. Y. 150. 

The Roman law held no donee bound by conditions tending to restrain his 
marriage. The ecclesiastical courts grafted this principle upon the law of 
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England. Proving unreasonably narrow, it was undermined by numberless 
subtle distinctions, until the law was thrown into such confusion that “‘a court 
would not appear to act too boldly whichever side of the proposition they 
adopted.” Stackpole v. Beaumont, 3 Ves. Jr. 89, 98. One will not, therefore, 
quarrel with the result of the principal case, but the result seems better than 
the reasoning; 7. e. that any condition is to be held valid unless there was 
actual-intent on the part of the testator to discourage marriage, even though 
its obvious effect will be to do so. Some authority supports this doctrine. 
Jones v. Jones, 1 Q. B.D. 279; Scott v. Tyler, 2 Dick. 712, 722; Mann v. Jack- 
son, 84 Me. 400; Harlow v. Bailey, 189 Mass. 208, 212. But the silent authority 
of the mass of decisions is against it. See cases collected in the dissenting 
opinion of CULLEN, C. J. On principle it seems that no sensible rule can be laid 
down but this: that each case should be considered with regard to all the cir- 
cumstances, and decided on its own inherent reasonableness. See 2 REDFIELD, 
WILLS, 3 ed. 291, note. The state is interested in the prevention of race suicide 
and immorality, not the punishment of whimsical testators. Commonwealth v. 
Stauffer, 10 Pa. St. 350, 353. See 2 JARMAN, WILLS, 5 Am. ed., 573. Only 
when as a practical matter the condition will be a material check upon marriage 
should it be stricken out. 


MortTGAGES — PRIORITIES: — FLOATING SECURITIES: DEBENTURES. — 
Where an English corporation had charged all its property ‘whatsoever and 
wheresoever, both present and future” with a floating mortgage in the form 
of a debenture, payable on demand, the debenture holder, by claiming a prior 
lien, sought to prevent a judgment.creditor from garnishing one of the mort- 
gagor’s assets. Held, that as the debenture was still floating and had not as 
yet attached to any specific asset the judgment creditor was entitled to have 
his garnishment order made absolute. Evans v. Rival Granite Quarries, [1910] 
2.K. B. 974. See NOTES, p. 389. 


NEGLIGENCE — DEFENSES —InyJuRY SUSTAINED IN SAVING PROPERTY 
ENDANGERED BY ANOTHER’S NEGLIGENCE. — Employees of the defendant 
company negligently removed a service cock from a city water main, per- 
mitting the water to be forced into an open window of apartments of which 
the plaintiff was caretaker. While she was attempting to close the window 
the plaintiff’s clothes became soaked with water, and illness resulted. The 
court drew an inference of fact that there was no chance of closing the window 
without getting wet. Held, that the plaintiff is not entitled to recover. Taylor 
v. Home Telephone Co., 128 N. W. 728 (Mich.). 

The decision represents the view adopted by the Michigan courts, and a 
few other jurisdictions. Cook v. Johnston, 58 Mich. 437; Pike v. Grand Trunk 
Ry. Co., 39 Fed. 255. See 16 Harv. L. Rev. 379. The general rule, however, 
seems to be that it is not contributory negligence per se for one with reasonable 
prudence to expose himself to danger, for the purpose of saving his own or 
another’s property from injury. Liming v. Illinois Central R. Co., 81 Ia. 246; 
Wasmer v. Delaware, Lackawanna, & Western R. Co., 80 N. Y. 212. The courts 
adopt this rule more readily in cases of saving human life. Eckert v. Long 
Island R. Co., 43 N. Y. 502; Henry v. Cleveland, C., C. & St. L. Ry. Co., 67 Fed. 
426. And the plaintiff who has acted instinctively has usually been allowed to 
recover. Cf. Coulter v. American Merchants’ Union Express Co., 56 N. Y. 585. 
In the principal case the plaintiff deliberately walked into the water, and the 
court, applying the maxim volenti non fit injuria, holds that this alone is enough 
to bar a recovery. It seems that the right to recover should depend upon the 
reasonableness of the plaintiff’s act, though she became wet deliberately in 
closing the window. Cf. McKenna v. Baessler, 53 N. W. 103 (Ia.); Owen v. 
Cook, 81 N. W. 285 (N. D.). But see 13 Harv. L. REv. 599. The decisions 
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are uniform in not allowing a plaintiff to recover who has acted unreasonably 
- to save property exposed to danger by the negligence of the defendant. Pegram 
v. Seaboard Air Line Ry. Co., 139 N. C. 303. 


NEGLIGENCE — Duty or CArE— Duty To RESCUER OF PERSON EN- 
DANGERED BY DEFENDANT’S NEGLIGENCE. — Through the negligence of the 
defendant, A’s horses were frightened by the defendant’s engine and became 
unmanageable alongside of the defendant’s tracks, so that A was placed in a 
dangerous position. The plaintiff tried to rescue A, and received injuries for 
which he sued the defendant. Held, that the plaintiff can recover. Dixon v. 
New York, New Haven, & Hartford R. Co., 92 N. E. 1030 (Mass.). 
Endangering oneself to save life, it is well settled, is not necessarily con- 
tributory negligence such as to bar recovery by the rescuer. Eckert v. Long 
Island Railroad, 43 N. Y. 502. But most of the cases consider the question of 
contributory negligence merely, without explaining how any duty to the rescuer 
arises upon which to ground his action. To maintain an action for negligence 
there must be a duty owing from this particular defendant to this particular 
plaintiff. See Sweeny v. Old Colony & Newport R. Co., 10 Allen (Mass.) 368, 
372. Once the plaintiff has come upon the track, the defendant must. use 
reasonable care to avoid an accident. But then it is generally too late to save 
the plaintiff by any amount of care, so there is no failure to discharge this duty. 
But the foreseeable consequence of endangering A is that the plaintiff will try 
tosave him. The negligence towards A is the proximate cause of the plaintiff’s 
injuries. Maryland Steel Co. v. Marney, 88 Md. 482. The defendant, there- 
fore, owes the plaintiff a duty not so to imperil A as to induce the plaintiff to act 
to his injury. This is the result reached by the principal case, and other courts 
have come more blindly to the same conclusion. Pennsylvania Co. v. Langen- 
dorf, 48 Oh. St. 316. See Donahoe v. Wabash, St. Louis, & Pacific Ry. Co., 83 
Mo. 560, 564. 


NUISANCE — WHAT ConsTITUTES NUISANCE — TUBERCULOSIS SANITARIUM. 
— The plaintiff sued for an injunction on the ground that the defendant’s 
tuberculosis sanitarium was a nuisance under a statute declaring any act which 
annoys, injures,-or endangers the comfort, repose, health, or safety of others 
to be a nuisance. The lower court denied relief on the grounds that there was 
no real danger, and that in the light of scientific investigations the existing 
public fear of tuberculosis was unfounded and imaginary. Held, that an in- 
junction should issue. Everett v. Paschall, 111 Pac. 879 (Wash.). 

In basing its decree on the disturbance of the plaintiff’s comfortable enjoy- 
ment by fear, the court has run counter to Blackstone and early common-law 
decisions. Baines v. Baker, 1 Ambl. 158; Anonymous, 3 Atk. 750. The Eng- 
lish courts still demand a real and appreciable danger before granting an in- 
junction in hospital cases. Fleet v. Metropolitan Asylums Board, 2 T. L. Rep. 
361. In this country such institutions are not nuisances per.se. Barnard v. 
Sherley, 135 Ind. 547. In general, a nuisance requires physical, and not merely 
mental, discomfort. Cleveland v. Citizens Gas Light Co., 20 N. J. Eq. 201. It 
must also appear that the acts complained of would affect all reasonable per- 
sons similarly situated. Rogers v. Elliott, 146 Mass. 349. In the closely analo- 
gous case of explosives only the actual danger of injury is considered. Heeg v. 
Licht, 80 N. Y. 579. Nor will equitable relief be granted unless the complainant 
shows that his injury will be real and the damage irreparable. Vickers v. City 
of Durham, 132 N. C. 880. On the other hand, one prior decision has been based 
on personal fear. Stotler v. Rochelle, 109 Pac. 788 (Kan.). In view of the better 
established grounds on which relief might have been granted in the principal 
case, the court appears to have taken an unwarranted and hasty step that may 
involve serious difficulties for at least one type of our inost humane institutions. 
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PottcE PowER — REGULATION OF BUSINESS AND OccuPATIONS — NINE- 
Hour Law ror Women. — A Michigan statute provided that no female should 
be employed in any factory, mill, warehouse, etc., for more than fifty-four hours 
in any week, nor more than ten hours in any day, with the exception of persons 
engaged in preserving perishable goods in fruit and vegetable canning estab- 
lishments. Held, that the statute is constitutional. Withey v. Bloem, 128 
N. W. 913 (Mich.). ‘ 

For a discussion of the principles involved, see 21 Harv. L. REV. 495, 544. 


PoticE PowER— REGULATION OF BUSINESS AND OCCUPATIONS — RE- 
QUIREMENT OF BANK DeposiTors’ GUARANTY FunpD — Computsory INCcorR- 
PORATION OF BANKs. — A state statute provided that every state bank should 
pay an annual assessment of one per cent of its deposits for the purpose of 
creating a common guaranty fund for depositors. Held, that the statute is 
constitutional. Noble State Bank v. Haskell, U.S. Sup. Ct., Jan. 3, rort. 

A similar state statute also restricted the business of banking to corpora- 
tions. Held, that the statute is constitutional. Shallenberger v. First State 
Bank of Holstein, U. S. Sup. Ct., Jan. 3, rort. 

The first decision affirms a case discussed in 22 Harv. L. Rev. 231. See 
also 23 Harv. L. Rev. 292, where the case reversed by the second decision is 
discussed. For a discussion of the principles peculiar to the second case, see 
also 23 Harv. L. REv. 629. 


Powers — TERMINATION OF PRECEDING ESTATE — DESTINATION OF IN- 
COME UNTIL APPOINTMENT. — Under a marriage settlement funds were settled 
in trust for the husband for life or until bankruptcy, then in trust for the issue 
of the marriage as he should appoint, and in default of appointment, for all the 
children. The husband became bankrupt without having exercised his power. 
Held, that those taking under the gift over are entitled to interest accruing 
prior to an appointment. Jn re Master’s Settlement, 55 Sol. J. 170 (Eng., Ch. 
D., Dec. 21, 1910). 

Where there is a power of appointment with a gift over in default of exercise 
of the power, it is well settled that upon termination of the prior estate before 
the power is exercised, those taking in default of appointment take a present 
vested interest subject to be divested by a subsequent appointment. Doe v. 
Martin, 4 T. R. 39. And having such an estate they are entitled to the present 
enjoyment of their interest unless a provision for accumulation has been made. 
Coleman v. Seymour, 1 Ves. 209. Clearly no accumulation was intended here 
and the result arrived at is sound. 


Quasi-ConTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT CON- 
TRACT — OWNER’S ACQUIESCENCE PROCURED BY FRaAup. — The steamship 
Olympia with a cargo of coal was stranded on a reef. One Pierce, master of a 
pilot boat, in a uniform donned for the purpose of deceit, boarded the Olympia 
and told the master, a foreigner, that he was authorized to assist the vessel, 
The master acquiesced and Pierce ordered the men from the libellant’s boats 
to come on board and jettison the coal. The jettison lightened the vessel and 
aided her in floating. Held, that the men who did the work are entitled to 
recover compensation for it. The Olympia, 181 Fed. 187 (Dist. Ct., S. D. Fla.). 

There was no obligation imposed by law on the defendant to save the vessel 
which was so affected with a public interest that the law would grant recovery 
to one performing it for him. See KEENER, Quasi-ConTRACTS, 341. The 
plaintiffs’ only ground for recovery is that the services rendered preserved the 
defendant’s property; but no recovery is allowed if the service is against the 
owner’s protest. Earle v. Coburn, 130 Mass. 596. Even if the service is rendered 
without the defendant’s knowledge the majority of courts do not allow recovery. 
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Bartholomew v. Jackson, 20 Johns. (N. Y.) 28. Contra, Chase v. Corcoran, 106 
Mass. 286. In the principal case the defendant’s acquiescence in the service was 
obtained by the fraud of Pierce, who was either the agent or the principal of 
the plaintiffs. If the former, they would be barred by his fraud. Elwell v. 
Chamberlin, 31 N. Y. 611. The consent thus obtained would be nugatory, and 
the plaintiffs would be in the position of one who officiously confers benefits 
on another and so cannot recover. Boston Ice Co. v. Potter, 123 Mass. 28. 
If Pierce was the plaintiffs’ principal, they were working for him and should 
not be allowed to charge the defendant for it. See KEENER, Quasi-CoNTRACTS, 
350. On either assumption, therefore, the decision seems erroneous. 


RECEIVERS — RIGHT OF EXONERATION: WHETHER SUBJECT TO SET-OFF ON 
EQuITABLE EXECUTION By CREDITORS. —A receiver was appointed for a 
company, and gave a bond with sureties conditioned on his duly accounting 
for what he received or became liable to account for as receiver. He incurred 
trade liabilities for which he was entitled to be indemnified by the estate, to 
the extent of £900, but his cash account was deficient by £400, which he was 
unable to pay. The trade creditors claimed that the estate was liable to them 
for £900 and that it could recover £400 from the sureties for the receiver’s 
default. Held, that the sureties are not liable, and that the creditors can 
recover only £500. Jn re British Power Traction and Lighting Co., Limited, 
[1910] 2 Ch. 470. 

If the receiver was in default to the estate, the sureties are liable. The 
decision therefore depends on whether there can be a set-off. This involves 
a consideration of the nature of the creditors’ claim against the estate. It is 
sometimes intimated that the estate is directly liable for goods supplied to the 
receiver for the benefit of the estate. See Knickerbocker v. McKindley Coal & 
Mining Co., 172 Ill. 535. If this were strictly true, the creditors in the principal 
case would be entitled to the relief asked for. But the creditors’ right is really 
based on the receiver’s right to exoneration, and is in the nature of an equitable 
execution. See 14 Harv. L. Rev. 67. They gave credit to the receiver, and 
the liability of the estate runs to him. Hendrie & Bolthoff Mfg. Co. v. Parry, 
37 Col. 359; Stuart v. Boulware, 133 U.S. 78. The receiver’s right of exonera- 
tion is cut down by any liability which he is under to the estate, and the cred- 
itors’ right suffers the same fate. In re Johnson, 15 Ch. D. 548. The sureties 
are not liable because the account between the receiver and the estate is in 
favor of the former. Therefore, the equities being equal, the loss must fall on 
the creditors. But see Commonwealth v. Gould, 118 Mass. 300. 


REFORMATION OF INSTRUMENTS — REFORMATION FOR MISTAKE OF Law. — 
A mortgage-tax statute declared that no conveyance could be effective as se- 
curity unless that purpose appeared in the deed. A, being indebted to B, con- 
veyed land to him by an absolute deed, and a separate contract was made by 
which B agreed to reconvey on payment of the debt. The parties intended the 
transaction to have the effect of a mortgage, and both were ignorant of the 
statute. Held, that the deed be reformed. Forest Lake State Bank v. Ekstrand, 
128 N. W. 455 (Minn.). See NoTEs, p. 394. 


RESTRAINT OF TRADE — Monopoty — AGREEMENT BETWEEN COMPETITORS 
TO SELL AT CERTAIN PRICE.— Competitors in the city of Cork and vicinity 
agreed among themselves not to sell liquors in that territory below certain fixed 
prices. The prices fixed were reasonable. Held, that, as the agreement is 
reasonable, it is not invalid as in restraint of trade. Cade & Sons v. Daly & Co., 
[1910] 1 I. R. 306. 

Contracts by a vendor of a business not to engage in the same business are 
unlawful only if unreasonable. Anchor Electric Co. v. Hawkes, 171 Mass. 101. 
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But contracts between competitors fixing prices are almost universally de- 
clared invalid because restricting competition and tending toward monopoly. 
Cummings v. Union Blue Stone Co., 164 N. Y. 401; Nester v. Continental Brew- 
ing Co., 161 Pa. St. 473. In these cases the test of reasonableness is not involved; 
except that if it has no tendency at all toward monopoly the contract is valid. 
Phillips v. Iola Portland Cement Co., 125 Fed. 593. But complete monopoly 
is not-essential. Chicago, etc. Coal Co. v. People, 214 Ill. 421. Nor is the fact 
material that the restraint is partial, in that the market controlled is small. 
Craft v. McConoughy, 79 Ill. 346. That the present prices fixed are reasonable 
does not make the contracts valid. Central Ohio Salt Co. v. Guthrie, 35 Oh. St. 
666. Nor is the argument of weight that the contract prevents ruinous com- 
petition. More v. Bennett, 140 Ill. 69: The totality of public policy is the test. 
Hence, because they felt that public policy favored the restriction of liquor 
sales, some courts have sustained such agreements. Anheuser-Busch Brewing 
Ass’n v. Houck, 27 S. W. 692 (Tex.). Similarly, if courts cease to regard 
unrestricted competition as a panacea and unmixed blessing, they may find 
nothing against public policy in agreements between competitors fixing prices 
under some circumstances. Park & Sons Co. v. National Wholesale Druggists’ 
Ass’n, 175 N. Y. 1; Over v. Byram Foundry Co., 37 Ind. App. 452, 458. 


*Specrric PERFORMANCE — AFFIRMATIVE CONTRACTS — CONTRACT FOR SALE 
or Expectant Estate. — A devised land to B in fee, provided she remained 
his widow; but if she should marry, then to C, D, and E. B, while still a 
widow, conveyed her estate to C and D; then D conveyed to C. E had agreed 
to sell her interest to C. C filed a bill to compel E to convey. Held, that the 
decree will not be granted. Cummings v. Lohr, 92 N. E. 970 (Iil.). 

At common law, a contingent interest in land was not alienable to a stranger; 
it could, however, always be released to the one having the estate in possession. 
Williams v. Esten, 179 Ill. 267; WILLIAMS, REAL PROPERTY, 21 ed., 367. In 
the principal case C held the estate in possession, and as E had the only out- 
standing interest, his right to specific performance of the contract to convey 
would seem to be clear. C’s position as the one in possession of the preceding 
estate was apparently not noticed, and the court, treating him as a stranger, 
denied relief. If C were to be treated as a stranger, the apparent impossibility 
of rendering an effective decree would seem to be the ground for refusing specific 
performance. A deed purporting to convey an expectant estate is treated as 
an executory contract enforceable only on the vesting of the estate. Mudge v. 
Hammill, 21 R. I. 283. A decree ordering such a conveyance would accomplish 
nothing. But this difficulty might be overcome, it is submitted, by a decree 
ordering a conveyance with covenant of warranty. Cf. Robertson v. Wilson, 38 
N. H. 48. By estoppel, the estate would vest in the grantee if B married. Or 
a decree that the defendant convey when the estate vests would be equally 
effective. Cf. Pegge v. Skynner, 1 Cox Ch. 23. : 


STATUTE OF FRAUDS — PART PERFORMANCE — CONTRACT TO Devise LAND 
FOR PERSONAL SERVICES. — The plaintiff lived with the defendant’s intestate, 
performing many personal services and submitting to strict theories of living, 
in consideration of: a parol promise to devise the house to her. This was not 
done, but shortly before the intestate’s death the keys of the house were given 
to the plaintiff. A recovery for most of the services in quantum meruit would 
be barred by the Statute of Limitations. Held, that specific performance of 
the contract should be granted. Gladville v. McDole, 93 N. E. 86 (Ill.). 

It is well settled in England that performance of personal services of any sort 
will never take a parol contract for the conveyance of land out of the Statute 
of Frauds. Maddison v. Alderson, 8 App. Cas. 467. This is based on the 
doctrine that specific performance is granted only if the plaintiff’s performance 
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discloses the existence of a contract concerning this land, whereas these services 
might well have been rendered for a pecuniary compensation. And in American 
jurisdictions which have adopted the English theory, it has been deglared that 
constructive possession will not be sufficient evidence of such a contract. Miller 
v. Lorentz, 39 W. Va. 160. But the weight of American authority favors a 
recovery in these cases, provided the services rendered were such that they 
could not be adequately compensated by money. Rhodes v. Rhodes, 3 Sandf. 
Ch. (N. Y.) 279. This is more readily recognized where a recovery for the 
services would be barred by the Statute of Limitations. Warren v. Warren, 
105 Ill. 568. But see Terry v. Craft, 87 S. W. 844 (Tex.). It is inequitable to 
allow the plaintiff, who has acted on the defendant’s assurances, to be placed 
in such a position that the damages he would recover at law would not put 
him in statu quo. The services in the principal case probably fall within this 
rule. 


TELEGRAPH AND TELEPHONE COMPANIES — LIABILITY TO ADDRESSEE — 
LIABILITY FOR DELAY OR NON-DELIVERY. — The plaintiff wrote to W. solicit- 
ing a loan of money to be used in avoiding a sacrifice sale of certain property, 
and urging an answer by telegraph. W. wired at once, “will mail you draft 
to-day ”’; but the delivery to the plaintiff was negligently delayed several days. 
The plaintiff consequently sold her property at a sacrifice and then sued the 
telegraph company in tort. Held, that the plaintiff can recover. Western 
Union Telegraph Co. v. Lawson, 182 Fed. 369 (C. C. A., Ninth Circ.). 

It is hard to determine what right, if any, of the sendee’s has been infringed 
in cases of negligent delay. In England a sendee has no action unless the 
sender was his agent, or the altered message an intentional fraudulent repre- 
sentation by the company. Dickson v. Reuler’s Tel. Co., 3 C. P. D. 1,6; Play- 
ford v. United Kingdom Electric Tel. Co., L. R. 4 Q. B. 706. American courts 
advance four grounds for allowing the sendee to sue. (1) The sendee has a 
property in the message and should recover for its wrongful detention, like a 
consignee of goods. See Young v. Western Union Tel. Co., 107 N. C. 370, 372. 
This view has not met with approval. See Western Union Tel. Co. v. Allen, 
66 Miss. 549, 556. (2) The sendee is treated as principal and the sender as his 
agent in sending the telegram. Milliken v. Western Union Tel. Co., 110 N. Y. 
403. See Butner v. Western Union Tel. Co., 2 Okl. 234. This would provide 
only for cases of actual agency. (3) The sendee is treated as beneficiary of the 
sender’s contract. Frazier v. Western Union Tel. Co., 45 Or. 414, 417, 418; 
Western Union Tel. Co. v. Adams, 75 Tex. 531, 536. This would not cover 
most cases without a straining of the facts. (4) The telegraph company is a 
public agency and responsible alike on its public undertaking to sender and 
sendee, the duty arising with acceptance of the telegram. Western Union Tel. 
Co. v. Allen, 66 Miss. 549; New York & Washington Printing Tel. Co. v. Dry- 
burg, 35 Pa. St. 298. But see 17 Harv. L. REv. 365. Theoretically the English 
courts have reached the right result. If the sendee is to have a right to sue 
it should come from the legislature. Herron v. Western Union Tel. Co., 90 Ia. 
129; Wadsworth v. Western Union Tel. Co., 86 Tenn. 695, 707. 


TITLE, OWNERSHIP, AND PossESSION — WHAT POSSESSION IS NECESSARY TO 
MAINTAIN ACTION OF FoRCIBLE ENTRY AND DETAINER. — The plaintiff occu- 
pied premises owned by the defendant under a lease expiring November 1. On 
September 3 the defendant forcibly ejected the plaintiff’s watchman. In an 
action of forcible entry and detainer, the defendant offered evidence tending to 
prove that the plaintiff had made a parol surrender of the lease in August, and 
that the defendant had taken possession. Held, that the evidence is admis- 
sible. Schwinn v. Perkins, 78 Atl. 19 (N. J., Ct. Err. & App.). 

If the defendant offered this evidence to show that he had the right to im- 
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mediate possession, it should not have been admitted. The statute is designed 
to prevent any interference with the peaceable possession of land which would 
tend to a breach of the peace, and, given a forcible entry, the plaintiff need only 
establish the fact of his actual peaceable possession. Craig v. Donnelly, 28 
Mo. App. 342. A trespasser may maintain the action if he has possession; 
though courts differ as to just when the mere occupancy of a trespasser ripens 
into’ possession. Cain v. Flood, 14 N. Y. Supp. 776; Hodgkins v. Price, 132 
Mass. 196. In the principal case, however, the plaintiff had remained in pos- 
session after the expiration of his term. The defendant’s evidence at best 
would only show that the plaintiff was not in exclusive possession; and hav- 
ing regard to the intent of the statute, the actual, peaceable possession of the 
plaintiff, though not exclusive and without right, would seem to be sufficient 
to require the defendant to enforce his superior right by the aid of the courts 
rather than by self-help. But see Sitton v. Sapp, 62 Mo. App. 197. If this is 
so, the evidence was irrelevant, and should not have been admitted. 


Torts — APPLICATION OF RULE OF FLETCHER v. RyLANDs. — The defend- 
ant’s milldam broke, and the resulting flood destroyed a portion of the plaintifi’s 
dam below. Held, that the plaintiff cannot recover without showing negligence 
on the part of the defendant. City Water Power Co. v. City of Fergus Falls, 128 
N. W. 817 (Minn.). 

The court admits that the doctrine of Fletcher v. Rylands is still law in Min- 
nesota, but refuses to apply it here on the ground that milldams are not a non- 
natural user of land, but are highly beneficial, and are encouraged by statutes. 
Logically there is no reason for not applying the doctrine. To be sure the 
defendant has not brought the water upon his land in the first instance, but 
he has retained and collected it there for his own purposes, and it is likely to 
do mischief if it escapes. The English courts have applied the doctrine to just 
such a case. Nichols v. Marsland, 2 Ex. D.1. The grounds given for exception 
practically allow the courts to throw an insurer’s liability on a landowner or 
not according as their ideas of policy and common sense may dictate. The 
result reached in this particular case is undoubtedly the fair one. Peters v. 
Devinney, 6 U. C. C. P. 389; Livingston v. Adams, 8 Cow. (N. Y.) 175; In- 
habitants of Shrewsbury v. Smith, 12 Cush. (Mass.) 177. It might better have 
been attained more directly. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — WHETHER 
DAMAGE TO ContTRACT RicHt BY NEGLIGENT Act oF Turrp Party 1s AcTION- 
ABLE Tort. — The plaintiff’s tug was towing a ship from one port to another 
under a contract. The defendant’s vessel negligently collided with and sank 
the tow. The tug was uninjured. The plaintiff sued the defendant to recover 
the amount of towage remuneration so lost. Held, that plaintiff has no cause 
of action. La Société Anonyme de Remorquage a Hélice v. Bennetts, 27 T. L. R. 
77 (Eng., K. B. Div., Nov. 8, 1910). See NOTES, p. 397. 


VotunTARY AssocIATIONS — NAME OF ORGANIZATION: RicHT To Exctv- 
SIVE Use. — The plaintiff existed for several years in Connecticut as a volun- 
tary benefit association, and was then incorporated. The defendant was a 
similar organization in New York, and established branches in Connecticut. 
The characteristic portion of the defendant’s name was the same as the plain- 
tiff’s name. Because of the resulting confusion in the public mind, and the 
consequent interference with the plaintiff’s work, the plaintiff sued to enjoin 
the defendant from using this name. Held, that the defendant be enjoined. 
Daughters of Isabella No. 1 v. National Order of Daughters of Isabella, 78 Atl. 
333 (Conn.). 

For a discussion of the principles involved, see 23 Harv. L. Rev. 572. 
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QUESTIONED Documents. A Study of Questioned Documents with an Outline 
of Methods by which the Facts may be Discovered and Shown. By Albert 
S. Osborn. With an Introduction by Professor John H. Wigmore. Ro- 
chester, N. Y.: The Lawyer’s Co-Operative Publishing Co. 1010. pp. 
xxiv, 501. 


Much may be expected of a book which comes vouched for by Professor 
Wigmore, and Mr. Osborn in no wise disappoints such expectations. To say 
that his is by far the best book upon the subject in English is inadequate praise. 

The dogmatism of many really competent experts, the obvious limitations 
of the crude empiricism of bank tellers, the extravagances of graphologists, and 
the unhappy operation of over-technical rules of evidence in many jurisdictions, 
which preclude the use of sufficient data on which to base a sound conclusion, 
have given rise to a distrust of expert evidence as to writings which to-day 
is not justified. Mr. Harris’s account of the expert in handwriting, written, 
it is fair to say, over thirty years ago, but unaltered in the current edition of 
Hints on Advocacy, has no application to the fair, temperate, and reasoned 
statement of what may and what may not be discovered and determined with 
respect to the authorship and authenticity of documents which Mr. Osborn 
has given us. Modern experimenta! psychology has furnished a sure founda- 
tion, confirmed in its application to handwriting by abundant experimentation 
and experience, and the ingenuity of the optician has provided standard in- 
struments giving results that speak for themselves to the layman as well as to 
the expert. The author’s chief insistence is upon sound reasons that may be 
made clear to the trier of fact. He holds rightly that opinions, of themselves, 
are of comparatively small moment. The function of the expert is to assist in 
getting at the truth, and he may do this most effectively by being able to give 
and allowed to give reasons which can be apprehended by and will appeal to 
the common sense of the trier. Judges who have discretion to exercise in the 
admission of evidence and particularly in permitting the use in court of moderr. 
scientific appliances and appellate judges who still restrict the witness and 
counsel to documents in the cause for other purposes, should read and ponder 
the discussion of those points. In proportion as the reasons may not be gone 
into fully and the opinion may not be given upon and tested by adequate 
standards, the investigation ceases to be of real utility. 

Practicality in the best sense of the term characterizes the entire work. It 
is evident that the author has read and reflected upon the kindred branches of 
learning that lay a foundation for or contribute to his subject. But there are 
no a priori discussions. Descriptions and illustrations of the instruments and 
appliances at the command of the expert with detailed explanations as to the 
use of them, a full collection of illustrations from litigated cases, and illustra- 
tion of every point as to characteristicsof handwriting by numerous examples had 
from everyday letter-writing bring the points home effectively to the ordinary 
reader. Withal, what is not usual in a scientific work, the book is very readable. 

On page 441 a curious error, perhaps not unnatural in a New Yorker, makes 
it appear that a recent trial at nisi prius in Wisconsin was before a Justice of 
the Supreme Court. R. P. 





ETHICAL OBLIGATIONS OF THE LAwyeR. By Gleason L. Archer. Boston: 
Little, Brown and Company. 1o10. pp. 367. 


_ The scope of this book is stated thus in the preface: ‘This volume enters 
into every question of professional deportment that can ordinarily confront 
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the lawyer. It does not lay down platitudes and commands without the 
reasons therefor, but discusses each proposition, pointing out the why and 
wherefore of the rule. It is practical. It enters into details. It takes up each 
detail concretely and solves it, instead of passing it over with a flourish of 
general language that means nothing definite to the reader.” 

This promise of practical treatment the author makes good, as witness his 
injunction to the lawyer addressing a public gathering to “shake some other 
chestnut tree than that labelled ‘ rascality of lawyers’”; or his warning against 
permitting the office air to be polluted by “the villainous aftermath of ciga- 
rette smoking”; or his recommendations that “leaving the office door ajar is 
a commendable practice” as a “suggestively cordial and emboldening” in- 
vitation to enter the office, and that since “law books are all alike to the ordi- 
nary client, so far as his estimate of value is concerned,” the lawyer should 
arrange those which he has “in the most imposing array possible.” 

As will be gathered, no historical or philosophical treatment of the subject 
is attempted, but the book contains much sensible and wholesome advice. 

The form of the volume is attractive, and the author has done the profession 
a service by printing in the appendix not only the canons of ethics adopted by 
the American Bar Association, but also David Hoffman’s delightful and in- 
spiring Resolutions. 





THE PRINCIPLES OF INTERNATIONAL LAw. By T. J. Lawrence, M.A., LL.D. 
Fourth Edition, revised and rewritten. Boston: D. C. Heath. 1910. 


Pp. xxi, 745. 


Since the publication of the first edition of Dr. Lawrence’s book in 1895 
the succession of events such as the Spanish-American, the South African, and 
the Russo-Japanese Wars, the Hague Conferences of 1899 and 1907, and the 
International Naval Conference of 1908-1909 has furnished abundant new 
. material. The editions since 1895 have embodied some of this new material. 
In the third edition supplementary chapters were printed in an appendix. 
This fourth edition is, however, thoroughly revised and rewritten. Of course, 
the historical treatment has not been greatly changed. There has been some 
condensation in matter and form. In spite of this, the number of pages has 
increased by more than sixty. Old subjects receive new treatment. Dr. 
Lawrence calls attention to the doctrine of “equality of all independent 
states” which “seems breaking up before our eyes.” It is doubtful whether a 
favorable reception will be given to Dr. Lawrence’s proposal to give the name 
client states “to all those international persons who are obliged to surrender 
habitually the conduct of their external affairs to any degree, great or small, 
to some state authority external to themselves.” For such entities the terms 
“ protectorate” and “ suzerainty ” have probably been too long recognized to be 
set aside. New topics such as condominium and leased territory are discussed. 
Dr. Lawrence calls this “‘an age that is about to add warfare in the air to 
warfare on land and warfare at sea.” 

The entire revision and the introduction of a large amount of new material 
brings Dr. Lawrence’s book up to date while retaining the well-known excellent 
features of the earlier editions. G. G. W. 





